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This is our firm's annual newsletter updating your knowledge on various legal issues. I want to thank you 

for your referrals and continuing business. 

As always, 2017 has been a busy year. Linda is a member of the executive counsel of the Florida Bar Real 

Property and Trust Law Section ("RPPTL'.') and is serving as Chair of the RPPTL, Florida Bar Certification 

Seminar Committee. She continues to volunteer at Clearwater Marine Aquarium ("CMA"), is a CMA 

board member and Chairman of the CMA Planned Giving Committee. 

This has also been a busy year for Kit, as she celebrates her fourth year with our firm. She serves as Treasurer on the Board of Directors of the Pinellas 

County Estate Planning Council; is Chair of the Probate Section of the Clearwater Bar Association; was selected to be a Trustee for the Clearwater Bar 

Foundation, and, is a graduate of the Florida Fellows Institute of the American College ofTrust & Estate Counsel (ACTEC). 

As you know, we concentrate our practice in the areas of estate planning, wills, revocable and irrevocable trusts, estate tax planning, charitable trusts, 

probate, and trust administration. Even though we generally do not practice in other areas of law, such as personal injury (slip and fall, nursing home 

negligence, wrongful death and medical malpractice), corporations, family law, bankruptcy, elder law, collections, criminal law or real estate, PLEASE 

CONTACT OUR FIRM IF YOU NEED A REFERRAL. 

Our Florida Registered Paralegal, Kim is entering her third year at our firm. Kim is happily married to her high school sweetheart and they have a 

9 year old son. She has lived in Pinellas County since she was an infant. Her hobbies include painting, beading, and relaxing at home with her family. 

Our office administrator, Heather, is entering into her fourth year with our firm. Heather has been married for 13 years and 

has a beautiful daughter, Zoe and a handsome stepson, Tyler. When not helping our clients in her excellent manner, Heather 

enjoys boating with her husband and is an avid reader. 

This year we welcomed Paddington Bear (aka Paddi), a phantom Australian Labradoodle, who joins Teddi Bear in the office. 

Big fur-sister, Teddi, is doing a great job training Pad di to greet our clients. For those of you who are allergic to dogs, both 

dogs are hypo-allergenic. Come by and greet them, and, of course, if you are not fond of dogs, they will be happy to stay 

with our staff during your visit. You can also follow Teddi & Paddi on lnstagram @TeddiBearLSG. 
Paddington Bear 

(aka Paddi) 

We hope you find this newsletter helpful. If you have any questions, please contact Heather for an appointment. Linda sees clients on Mondays, 

Wednesdays and Thursdays. Kit sees clients Mondays through Thursdays. The office is open Monday through Thursday 8:30am to S:OOpm and is 

closed every Friday. For your convenience our firm accepts Visa, MasterCard and Discover. You can always view our website www.lawyergriffin.com 

for current and new information, subscribe to our blog, or follow us on social media on Facebook, Pinterest, Twitter, lnstagram and yelp. 

We hope you have a wonderful holiday season! 

Sincerely, ~ 5'~ 



You Are Getting Divorced ... Do You REALLY Need to See an Estate Planner? 
Upon a dissolution of marriage, Florida law 

provides that an ex-spo_use can not benefit 
from the other spouse's Last Will and Testa
ment and Revocable Trust. Florida law pro
vides that, at the moment of the dissolution of 
a marriage, a designation of a former spouse 
as a beneficiary of certain assets, such as life 
insurance policies, annuities, payable on death 
designations, transfer on death designations, 
IRAs and employee benefit plans, is VOID. 
Exceptions are provided, the most significant 
being when federal law appl ies. 

If Susie names her husband, Bob, as ben
eficiary of her $500,000 individual retirement 
account ("IRA"), the minute they dissolve their 
marriage, he is deemed to have predeceased 
her and the contingent beneficiary will receive 
the benefits. What if Susie has not named a 
contingent beneficiary? The assets, more likely 
than not, will be probate assets and more like
ly than not, will create major adverse income 
tax consequences. 

What happens if Susie dies before the disso-

lution of marriage is finalized? Bob will receive 
the IRA benefits unless Susie changes the ben
eficiary designation prior to the dissolution of 
marriage. What if Susie WANTS Bob to be the 
beneficiary after the dissolution of marriage? 
She MUST prepare a new beneficiary designa
tion after the dissolution of marriage. 

What about a power of attorney? Under 
Florida law, an agent's authority under a power 
of attorney authority ceases when an action is 
filed for dissolution of marriage or annulment 
or legal separation UNLESS the power of attor
ney provides otherwise. Filing for a dissolution 
of marriage is very DIFFERENT than the ac
tual date of the dissolution of marriage. What 

happens if you forget this? Have you named a 
successor? Does the successor know about the 
filing of the dissolution? 

What about a designation of health care 
surrogate? Under Florida law, unless otherwise 
provided in the document, the dissolution or 
annulment of a marriage revokes the designa
tion of the former spouse as the surrogate. 

What about a living will where you have 
named an individual to carry our your wishes? 
As a living will is defined as an advanced direc
tive, the law is the same as for the designation 
of health care surrogate and, unless otherwise 
provided in the document, the dissolution or 
annulment of a marriage revokes the designa
tion of the former spouse as the surrogate. 

Note that, except of the power of attorney, 
the ex-spouse is exCluded only upon a final 
dissolution of marriage. What about the time 
period between the filing of the dissolution 
and the actual dissolution? Do you REALLY 
want your spouse carrying out your living will 
or health care decisions? 

A D V I C E : If you are considering divorce, already filed dissolution papers or have recently been divorced, then consult with your estate planner. You need to know your 
spouse's rights if you die prior to the actual dissolution of marriage and your spouse's rights, if any, after the dissolution of marriage. If you WANT your ex-spouse to handle you 
financial and health care decisions or to be a beneficiary, then you will need to draft new advanced directives and beneficiary designations after the dissolution of marriage. 

Estate Owns a Car? Be Careful! 
When an individual passes away, assets held in such individual's 

name (and with no named beneficiary) generally become assets of that 
individual's estate. Assume the individual owns a car, dies and his child 
drives the car before someone is appointed as personal representa
tive. Child causes a wreck. Is the estate liable? In Depriest v. Greeson, 
Christian and his wife lived with Christian's adult daughter ("Daughter"). 
Daughter occasionally drove Christian's car with his consent. However, 
Christian never told Daughter that she could continue to drive the car 
if he died. After Christian's death and prior to the appointment of the 
personal representative, Daughter drove near an accident, in which 
Depriest and his grandmother had already collided with a car going 
the wrong way killing the other driver. Daughter then collided with De
priest's disabled car allegedly causing further damage to Depreist. 

Depreist sued Christian's estate (the "Estate"). Depriest argued that 
the car was an Estate asset and the named personal representative, 

Christian's stepson ("Step
son"), knew about Daughter's 
use and impliedly consented 
to such use. Therefore, Depre
ist argued that the Estate was 
vicariously liable for damages 
caused by the Daughter. 

Christian made NO specific 
bequest of the car. There was 
no communication between Stepson and Daughter regarding the car. 

Letters of Administration were issued to Stepson 20 days AFTER 
the accident. Florida law does not impose a statutory duty on the 
nominated personal representative to act PRIOR to appointment. The 
appellate court determined that Stepson had no such duty PRIOR to 
his appointment. 

A D V I C E : If an estate owns a car, then the car must be insured and, if possible, no one, except the personal representative, should drive the car. Such an asset should be 
distributed from the the estate as soon as possible to avoid liability to the estate. 

f 



With the applicable exclusion amount of $5.490 million, many 
individuals' estates will not be subject to estate tax. However, if 
you have a taxable estate, then determining whom will pay the 
estate taxes is critical. A recent case, Bandy v. Clancy, featuring the 
estate of Tom Clancy ("Tom"), the famous novelist illustrates the 
importance of the estate tax apportionment clause in estate planning 
documents, especially, with a second spouse and children of the 
second spouse and prior spouses. 

Tom died October 1, 2013 with a surviving spouse, Alexandra, 
their minor daughter and 4 adult children from a Tom's prior mar
riage. At his death, pursuant to his Last Will and Testament, his estate 
was divided in 3 shares: 

1) Marital Trust for benefit of Alexandra wife (qualified for the 
marital deduction) ; 

2) Non-Exempt Family Residuary Trust (the "Family Trust") for 
Alexandra and their minor child (did NOT qualify for the marital 
deduction); and 

3) Trusts ("Older Children's Trust") for Clancy's older children (did 
NOT qualify for the marital deduction). 

In Tom's original Last Will and Testament, the estate taxes were 
to be paid from the Family Trust and the Older Children's Trust. The 
Marital Trust would pay NO estate taxes. An unlimited marital deduc
tion is allowed for assets distributed to or for the benefit of a spouse. 
Thus, the marital deduction trust does not "contribute" to the impo
sition of the estate tax. If estate taxes are apportioned to a marital 
trust, then an interrelated calculation is necessary, as estate taxes 
reduce the marital trust, which reduces the marital deduction which 
increases the estate taxes. This interrelated calculation is avoided if 
estate taxes are apportioned AWAY from the marital trust. 

Tom signed a codicil to his Last Will and Testament which provid
ed terms to permit the Family Trust to qualify for the marital deduc
tion. "Savings language" in the codicil provided that both the Marital 
Trust and the Family Trust were to qualify for the marital deduction. 
The estate tax apportionment provisions were not changed. As the 
Family Trust qualified for the marital deduction, the issue was wheth
er estate taxes of $11.8 million were apportioned AWAY from the 
Family Trust and paid only by the Older Children's Trust. 

The spouse asserted that all estate taxes were allocated to the 
Older Children's Trusts and NOT to either the marital trust or the 
Family Trust because both trusts qualified for the marital deduction 
and the original Last Will and Testament apportioned all estate taxes 

• • • 

away from any marital deduction trust. She argued that the "savings 
language" in the codicil prevented the executor from allocating ANY 
estate taxes to those trusts. 

The executor argued that the "savings language" only indicated 
the desire that the Family Trust qualify for the marital deduction. The 
"savings language" did not state that estate taxes would be appor
tioned AWAY from the Family Trust and only to the Older Children's 
Trust. 

The court determined that the Family Trust, as amended to 
qualify for the marital deduction, was EXEMPT from any estate tax 
apportionment and all estate taxes were apportioned to the Older 
Children's Trust. 

The dissenting opinion stated that the majority's opinion skewed 
the testator's intent as to the ultimate disposition of the assets. 
The codicil, amending the Family Trust to qualify for the marital 
deduction, achieved a significant reduction in tax liability (from $26 
million to $15.7 million). If estate taxes were apportioned 
between the Family Trust and the Older Children's Trust, then Tom's 
original distribution (50% - 50%) plan would be implemented. 

The dissent noted that the majority opinion's interpretation 
achieved an additional tax reduction (from $15.7 million to $11.8 
million), but would "cast aside the plan for equal distributions from 
the residual despite the fact that the language of the will directing 
equal distributions was not amended - and skew the distributions 
from the residual in her [the spouse's] favor (63%- 37%)''. 

A D V I C E : Whenever codicils or amendments are prepared be sure that, if you change thedispositive provisions in the documents, thatthe estate tax apportionment clause is consis
tent with the testator's intent. ANY time there are stepchildren and a subsequent marriage be very careful drafting to be sure that the intent of the testator is met. Review the Florida tax 
apportionment statute. The statute is very well drafted and you may want to default to that statute in your estate planning documents. 



Have Foreign Bank Accounts? Be very careful! 
In preparing your Form 1040 you may notice a question that asks about foreign bank ac

counts on Schedule B. "At any time during 2016, did you have a financial interest in or signature 
authority over a financial account (such as a bank account, securities account, or brokerage ac
count) located in a foreign country? "Do NOT ignore this. If you have such an account, unless 
you meet an exception, you must file a FinCen Form 114, Report of Foreign Bank and Finan
cial Accounts ("FBAR"). Failure to do so can result in penalties as shown in the recent case of 
USA v. Bohanec. 

Mr. and Mrs. Bohanec operated a camera 
store which ultimately became very successful 
as the Bohanecswere the exclusive Leica dealer. 
They worked with a Canadian supplier and ulti
mately shipped to customers around the world, 
such as the Philippines, England, South Korea 
and Hong Kong. Commissions from these inter-
national sales were deposited into an account at 
UBS in Switzerland in the Bohanecs' name. 

, .... ' 
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The Bohanecs did not provide UBS with their home address, did not use a bookkeeper 
or kept any books, even though in the past they had done both of those tasks. They also 
did not tell anyone in the US, other than their 2 children, of the Swiss account. Eventually, the 
Bohanecs opened accounts in Austria and Mexico. At one point their UBS account had more 
than 1 million dollars. 

The Bohanecs did not file their individual tax returns from 1998 until 201 O. On January 201 O, 
the Bohanecs were preliminarily accepted into the Voluntary Disclosure Program for Offshore 
Accounts and filed the FBAR and their tax returns for the years, 2003 through 2008. The FBARs 
included their Swiss account but did NOT include their Austria or Mexico account. They were 
ultimately rejected for participation in the Voluntary Disclosure Program. 

The Internal Revenue Service ("IRS") asserted failure to file penalties and the fraud penalty 
totaling almost $500,000. If a foreign account holder "willfully" fails to file returns, the maximum 
penalty is increased from $10,000 to the greater of $100,00 or 50% of the balance in the ac
count at the time of the violation. Thus, the issue in this case was whether the Bohanecs' actions 
were "willful''. 

While the Bohanecs argued the term "willful" means "intentional violations of known legal 
duties and not reckless disregard of statutory duties'; the court noted that no court has adopted 
that position in civil (as opposed to criminal) matters. 

The IRS argued that, in a prior case, the Supreme Court recognized willfullness as "not only 
knowing violations of a standard, but reckless ones as well" (emphasis added). Recklessness is 
conduct which entails "an unjustifiable high risk of harm that is either known or so obvious that 
it should be known:' 

The court noted that the Bohanecs were reasonably sophisticated business people. They had 
applied for a patent on their own and had received same, they had a world wide reputation and 
sold and shipped to customers around the world. Originally they had a tax preparer and kept 
books. They did not disclose their Austria or Mexico accounts. The court found the Bohanecs 
were at least reckless, if not willfully blind, to the requirements of the FBAR and asserted the 
additional penalties. 

A 0 V I C E : Pay dose attention when you review or complete your Form 1040. If you do have foreign bank accounts, 
then make sure you answer the questions properly and complete the FBAR. If, for any reason, you have an issue with 
foreign bank accounts and need to make any voluntary disclosure, then immediately contact an attorney as non
disclosure can lead to high penalties and possible criminal action. 

Forget to Take Your Required 
Minimum Distribution from 
an Inherited Roth IRA? 

If you inherit a Roth individual retire
ment account ("Roth IRA"), you must take 
required minimum distributions ("RMD") 
from the Roth IRA each year after the 
death of the owner. 

To calculate RMDs for a "regular" IRA, if 
the owner dies PRIOR to age 70 1 /2 (the 
required beginntng date ("RBD")), then 
RMDs must be distributed either over 5 
years or the beneficiary's life expectancy. 
If the owner dies AFTER the RBD, then 
RMDs will be distributed over the longer 
of the owner or the beneficiary's life ex
pectancy. 

RMDs for a Roth IRA are always calcu
lated as if the owner's died BEFORE the 
RBD. While Roth IRA RMDs are income tax 
free, you can incur penalties if you forget 
to take the RMD. 

In Letter Number 2016-0071 , the ben
eficiary who did not take the RMD from 
the inherited Roth IRA asked whether the 
failure to take the RMD made the ben
eficiary's life expectancy rule inapplicable 
and required the Roth to be distributed 
over 5 years. 

This letter advised the failure to take 
the RMD does NOT change the life expec
tancy rule BUT the beneficiary could be 
responsible for a 50% penalty unless the 
IRS waives such penalty. A letter request
ing the waiver of this penalty and the rea
sons for the failure to take the RMD, can 
be attached to Form 5329. 

A 0 V I C E : If you have inherited ANY IRA, then take 
the RMD for each year. You do NOT want to incur the 
50% penalty. If you do forget and incur such a penalty, 
then look at Publication 590-8 and Form 5329 for the 
procedure to have the penalty waived. 



Surviving Spouse? Don't Make an IRA Rollover Mistake.' 
When a spouse is a beneficiary of an IRA, the surviving spouse can 

rollover the amount into their own IRA and then defer distributions 
(and thus income) until they reach age 70 1 /2. However, the case of Su
zanne C. Oster Ozimkoski shows this is not always the best alternative. 

Mr. Ozimkowski ("Tom") died in 2006 at the age of 62. His Last Will 
and Testament provided that his assets to be distributed to his wife, Su
zanne, age 53. Tom also owned an IRA of approximately $235,000 for 
which he had not named a beneficiary. Generally, when no beneficiary 
is named, the estate would be the beneficiary. As an estate is not a 
proper"designated beneficiary'; the payout would normally be 5 years 
because Tom died before age 70 1 /2. 

Tom Jr., Tom's son from a prior marriage, challenged Tom's Last Will 
and Testament and Wachovia, the custodian of the IRA, froze the IRA 
account. A settlement agreement was signed where Suzanne agreed to 
pay Tom, Jr. $110,000. 

Wachovia then transferred Tom's IRA into Suzanne's IRA even though 
there was NO beneficiary designation. Suzanne then took a $141,997.43 
distribution from her IRA which she deposited in her personal checking 
account. She then wrote a personal check to Tom, Jr. for $110,000. 

Wachovia issued Suzanne a 1099-R showing the IRA distributions as 
income. The IRS imposes a 10% penalty for distributions made from an 
IRA to individuals under age 59 1/2. One exception provides that the 
penalty would not apply if Suzanne had been named as a beneficiary 
and had taken distributions directly from Tom's IRA. Suzanne reported 
neither income nor penalties. 

The IRS determined that Suzanne owed income taxes, together with 
the 10% penalty, a late filing penalty and an accuracy related penalty. 

Suzanne argued that the 
$110,000 distribution should 
not be taxed and the 10% 
penalty should not be im
posed because the distribu
tions came from Tom's IRA 
and she was the surviving 
spouse. 

The Tax Court agreed with the IRS as to the 10% penalty. Wachovia 
improperly"rolled over"Tom's IRA into Suzanne's IRA. The exception to 
the 10% penalty did not apply because Suzanne was receiving distribu
tions from HER own IRA, not Tom's IRA. 

The court noted that the record clearly indicated that "petitioner's 
attorney failed to counsel her on the full tax ramifications of paying" 
Tom, Jr. the $110,000 from her own IRA. The court also noted that "Wa
chovia incorrectly rolled over the entirety of "Tom's IRA to Suzanne's 
IRA and noted that the court had "no jurisdiction to unwind that 
transaction and must decide" Suzanne's tax liability on the basis of the 
erroneous transfer and the distribution from her IRA. 

A D V I C E : When a decedent owns a retirement plan, obtain the beneficiary designa
tion and discuss with a qualified attorney the alternatives and the tax consequences. If 
the surviving spouse is under age 591/2, then determine whether the surviving spouse 
will need this money BEFORE rolling over the amount to the surviving spouse's IRA. 
Further, ALWAYS hire a tax professional to review the tax consequences of any 
settlement agreement BEFORE you sign the dotted line! 

An Intersection of Litigation and Probate ... Do Not Crash! 
A recent case indicates how litigation and pro

bate often intersect. In Sudman v. O'Brien, Theresa 
Z. Sudman ("Theresa") was married to the decedent, 
Michael Sudman, at the time of his death. Prior to 
her marriage, she allegedly signed a prenuptial 

sion stating that Theresa had waived her right to 
elective share under the prenuptial agreement. 
Theresa NEVER responded to the requests and as a 
result Theresa was deemed to admit she signed the 
prenuptial agreement. 

agreement waiving her rights to the elective share. ~--- ~- -~i:2!~~~~~ 
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Generally, a surviving spouse is entitled to 30% of 
The appellate court determined that under the 

rule of civil procedure a "matter is admitted unless 
the party answers or objects within thirty days after service of the re
quest" and the admission is"conclusively established unless the court 
on motion permits withdrawal or amendment of the admission''. 

the assets in a decedent's elective estate, which includes the assets 
in a revocable trust. 

Mr. Sudman had created a revocable trust, which, at his death, 
became irrevocable. His son, Michael O'Brien, was named successor 
trustee. Theresa filed a petition for administration for her husband's 
estate and was appointed personal representative. She then filed for 
her elective share. 

Michael, as trustee, filed an objection and 2 requests for admis-

Theresa filed an affidavit in which she stated that she never en
tered into or signed a prenuptial agreement only AFTER the trial 
court entered the order granting the trustee's objections. As this af
fidavit was not submitted to the trial court, the appellate court did 
not consider it. 

A D V I C E : If you receive ANY kind of documentation from an attorney or the court, be sure that you clearly read the documentation. If the document indicates a time frame to 
respon4 then DO NOT IGNORE IT. You may forfeit critical rights. As an attorney, ANYTIME a probate or trust administration looks like litigation could ensue, then be sure you consult an 
appropriate attorney. Probate and trust litigation is a specialty. Do not trek in territory that is not comfortable without assistance from a qualified attorney. 



Read the Fine Print of Your Beneficiary Designation Form! 
When an individual opens an IRA, a ben

eficiary designation form must be completed. 
Issues can arise if the named beneficiaries are 
deceased or, worse, the beneficiary designa
tion can not be found at the company. 

If there is NO beneficiary designation, then 
generally the default beneficiary will be the es
tate which is the worse outcome if deferral of 
income tax is desired. Immediate payment of 
income tax will be due upon distribution to the 
estate. Alternatively, if no beneficiary is named, 
then a default beneficiary may be provided in 
the IRA contract. 

What if one of the beneficiaries is disabled? 

For example, Joyce and Bill are married 
with 3 adult children, Lily, with 3 children, Tom 
and Cathy. Joyce dies with $1,200,000 in her 
IRA and Bill and Lily have predeceased her. 
How much does each beneficiary receive? Is 
it divided only between Tom and Cathy such 
that each get $600,000 or do Lily's 3 children 
receive Lily's share (a "per stirpes" distribu
tion) such that Tom and Cathy each receive 
$400,000 and $400,000 is divided between 
Lily's 3 children? Is the beneficiary designation 
governed by survivorship or per stirpes? 

What happens if the beneficiary designa-

tion is lost by the company? The presumption 
is that there is no beneficiary designation, even 
though you actually filled it out! After the ac
count owner's death, the responsibility will be 
on the beneficiary to not only produce the ben
eficiary designation, but PROOF that it was ac
tually delivered and received by the company. 

IRA distributions to such a beneficiary could 
easily disqualify the disabled beneficiary's en
titlement to Medicaid and other government 
benefits. 

What if the children are minors? Ultimately, 
a minor guardianship may have to be estab
lished with more expense and complexity than 
would be necessa~y if there was a properly 
named beneficiary such as a "see through" trust. 

A D V I C E : Periodically examine your beneficiary designations on file with the company that holds your IRA. Further, make sure that you read the IRA contrad and understand 
what happens if one of your beneficiaries predecease you. If you become incapacitated, then you may not have a chance to change the beneficiary designation once someone has 
predeceased you. If, however, you have a durable power of attorney, this is one of the powers you could give to your agent. 

Details Matter When Completing A Beneficiary Designation.' 
Arlene Ruiz v. Publix Super Markets, Inc. illustrates the importance of 

compliance with requirements to designate a beneficiary. 
lrialeth, a former Publix employee, died of cancer on January 19, 2015. 

Prior to her death, she had participated in Publix ESOP plan and 401 (k) 
plan ("the Plans"). Publix provides a Summary Plan Description ("SPD") 
to all employees, which directs an employee to complete, sign and date a 
beneficiary designation card ("the Card") to designate a beneficiary. The 
Plan must receive and process the Card. 

lrialeth submitted a properly completed Card changing her prior des
ignated beneficiary to her nephew, Alexander Vargas and nieces, Andrea 
Vargas and Jessica Vargas (the "Vargas Designation"). So far, so good. 

After being diagnosed with cancer in September, 2011, lrialeth 
called Publix to change her beneficiaries from the Vargas Designation 
to a new beneficiary, Arlene Ruiz ("Arlene"). Arlene, who was in the 
room when lrialeth called Publix, stated that the Publix employee told 
lrialeth to write a letter with the name and social security number of 
the new designated beneficiary and sign and date the letter. The Publix 
employee stated that the "[C]ards really were not important" because 
lrialeth was not an "active associate at the time''. lrialeth sent a letter, 

together with a Card (not signed or dated) with Arlene's name and 
social security number. 

lrialeth died on January 19, 2015. Arlene claimed her benefits. Publix 
would not honor the beneficiary designation because the Cards had not 
been properly completed, dated and signed. 

The issue was whether the doctrine of"substantial compliance" over
rode the exact requirements of filling out the beneficiary designation. 
This doctrine meant that "decedent need not actually comply but need 
only substantially comply with the change of beneficiary provisions of 
the policy to effectuate the desired change''. 

The court determined that, after the Supreme Court case, Kennedy v. 
Plan Administrat, "it is doubtful that the doctrine of substantial compli
ance remains viable, given the Supreme Court's emphasis on the duty 
of a plan administrator to act in accordance with the plan documents" 
and determined that "ERISA forecloses any justification for inquiries into 
expressions of intent that do not comply with the plan documents''. 

Thus, because the Cards were not properly completed, Arlene 
was NOT the beneficiary and the Vargas Designation was the proper 
designation. 

ADVICE: Often, individuals call or email representatives of companies to obtain information. DO NOT RELY on them. You (or your attorney) need to adually review the 
documents to be sure that you are completing the forms corredly. While customer representatives often try to do the right thing, they can not offer legal advice and they may often 
not understand the impad of the question being asked Be careful out there! 



Do You Have Proper 
Substantiation For Your 
Charitable Deduction? 

Many of us make annual or weekly contributions to a favorite 
charity, whether a religious institution, school, hospital or other 
charitable organization. Often taxpayers "assume" they can take a 
deduction on their income tax return for the contribution just by 
writing a check. The ability to take the deduction is not automatic~ 

A charitable deduction is not allowed for a single contribution 
over $250 unless you have a contemporaneous written acknowl
edgment" ("Acknowledgment") from the charity The taxpayer must 
receive the Acknowledgment the earlier of (1) on or before the due 
date for the taxpayers's tax return or (2) the date the return is filed. 
The Acknowledgment must contain the following: 

1) Amount of cash or description of contributed property 
2) Date of contribution 
3) Statement by charity that no goods or services were 

provided, or if there were goods and services a good faith estimate 
of those goods or services 

4) Donor's and charity's name 
Examples of Acknowledgments 

taken from the IRS Publication are as 
follows: 

"Thank you for your cash contribu
tion of $300 that (organization's name) 
received on December 12, 2015. No 
goods or services were provided in 

exchange for your contribution:' 
"Thank you for your cash contribution of $350 that (organi

zation's name) received on May 6, 2015. In exchange for your 
contribution, we gave you a cookbook with an estimated fair 
market value of $60:' 

"Thank you for your contribution of a used oak baby crib and 
matching dresser that (organization's name) received on March 
15, 2015. No goods or services were provided in exchange for your 
contribution:' 

If a taxpayer donates property valued at more than $500, then 
a Form 8283 must be completed. If the taxpayer donates proper
ty valued at more than $5,000 then the taxpayer must provide a 
"qualified appraisal from a qualified appraiser" (the "Appraisal"). 

Many cases have arisen based on substantial compliance with 
the rules but, not surprisingly, the IRS has not been overly lenient. 
However, if the omission is insignificant, then the court may still 
allow the deduction. 

A D V I C E : Don't "assume" that, because you make a gift to a charitable organi
zation, that it is automatically deductible. When necessary be sure to receive the 
proper acknowledgment from the organization and keep those documents filed 
with your tax return information. 

New Nevada Supreme Court Case ... Protection 
from Spousal and Child Support Obligations 

No one plans on getting a divorce, paying child support when a 
child is not under your roof, or a huge lawsuit. 

Often a trust, either self-settled or a third party trust created by 
a parent for a child or grandchild's benefit, may protect those assets 
from creditors. However, many states' public policies will NOT protect 
those assets from creditors such as child support or spousal support, 
("exception creditors"). 

One of the few states that permits a self- v 

settled trust AND protection from exception 
creditors is Nevada. Until recently, however, no 
one was sure how a court would rule. 

In Klabacka v. Nelson, prior to any divorce 
proceedings, Matt and Lynita (husband and wife) 
transitioned their community property assets into each of their separate 
property self-settled trusts. In 2009, they began divorce proceedings and, 
the lower court awarded Lynita spousal support and child support. 

Matt's self-settled trust language- provided that "[n]o property (in
come or principal) distributable under this Trust Agreement, ... shall be 
subject to anticipation or assignment by any beneficiary, or to attach
ment by or of the interference or control of any creditor or assignee of 
any beneficiary, or be taken or reached by any legal or equitable pro
cess in satisfaction of any debt or liability of any beneficiary, and any 
attempted transfer or encumbrance of any interest in such property by 
any beneficiary hereunder shall be absolutely and wholly void''. 

The lower court ordered that husband's exception creditor claims 
could be asserted against his self-settled spendthrift trust, in spite of 
the trust language. 

On appeal, the appellate court looked at other jurisdictions (such 
as Florida) which permitted exception creditors' claims to be asserted 
against third party trust assets, but found that, under Nevada Jaw, ex
ception creditor claims are not allowed to be satisfied from a self-settled 
spendthrift trust if those creditors were NOT known at the time the trust 
was created. 

As Matt was (1) the sole beneficiary of his own spendthrift trust; (2) 
Nevada permits self-settled trusts and (3) exception creditors were NOT 
known at the time of the creation of the trust, Lynita could not satisfy 
the exception creditor claims from Matt's self-settled spendthrift trust. 

ADVICE: While you may not personally agree with Nevada's public policy (and 
Florida does not}, if you have clients or if you want to create a trust for your loved ones 
and do not want the assets to be subject to claims from creditors, including excep
tion creditors (either yours or a beneficiary's), it appears that the Nevada Supreme 
Court has paved the way for such protection. Be aware of other possible issues, such 
as state income tax, if any, or state estate tax, ifany, and perhaps community property 
issues. Consultation with a Nevada attorney is a must in these situations. The Nevada 
attorney can work with the Florida attorney. Attorneys need to advise their clients of 
alternatives, especially if asset protection is high on their list of needs. 



Improper GSTT Exemption 
Allocation ... IRS Grants Relief! 

The generation skipping transfer tax 
("GSTI") is a harsh tax (40%) imposed on certain 
transfers to grandchildren and certain individu
als in that same generation. Fortunately, the 
Internal Revenue Code (the "Code") provides 
a GSTT basic exclusion amount (the "Exemp
tion") which is the same 
amount as the basic 
exclusion amount for 
estate tax (currently 
$5.490 million in 2017). ' 
GSTI is in ADDITION 
to the federa I estate 
tax and gift tax. Thus, 
if the Exexmption is 
not properly allocated, 
transfers to grand
children could occur a gift or estate tax AND 
a GSTT. 

Three types of generation skipping trans
fers are possible, a direct skip, a taxable distri
bution and a taxable termination. Generally, 
the most effective use of the Exemption is the 
allocation of the Exemption to a trust which 
benefits grandchildren and future generations. 
The assets can appreciate and not be subject 
to GSTT. 

In PLR 201653013 IRS permitted a tax
payer to extend time to properly elect OUT 
of an automatic allocation of the Exemption. 
Which prevented the wasting of valuable 
Exemption on transfers not subject to 
the GSTT. 

Taxpayer transferred money to a trust that 
had a POTENTIAL of GSTT ("Trust 1 ") in year 1. 
In year 2, the taxpayer established "direct skip" 
irrevocable trusts for her grandchildren ("Trusts 
2"). The Code automatically allocates the Ex-

emption, unless you affirmatively elect out of 
automatic allocation. The CPA, who prepared 
the gift tax return for Trust 1 and Trusts 2, did 
not opt OUT of the automatic allocation and 
thus, an automatic allocation of the Exemption 
to both Trust 1 andTrusts 2 were made. Why did 

that matter? 
~•l!lllm Taxpayer did NOT 

want to allocate the 
Exemption to Trust 1 
because Trust 1 primar
ily benefited taxpayer's 
child and it was unlikely 
that the Exemption was 
necessary. Further, tax
payer did NOT want 
Exemption allocated to 

Trusts 2 because the GST tax rate was ZERO in 
that year so there was no need to allocate the 
Exemption. 

Automatic allocations are irrevocable after 
the due date of the gift tax return for the cal
endar year in which the transfer is made. As the 
due date for the gift tax returns had passed, 
the taxpayer requested relief from the Service 
to extend the time to automatically elect OUT 
of allocation of the Exemption to Trust 1 and 
Trusts 2. 

The IRS can consider all relevant cir
cumstances such as evidence of intent 
and whether the taxpayer acted reason
ably and in good faith such as reasonable 
reliance on a qualified tax professional. 
The IRS allowed this taxpayer an extension 
of time of 120 days from the date of the PLR 
to make an election OUT of the automatic 
allocation of Exemption for the transfers to 
Trust 1 and Trust 2. 

A D V I C E : GSTT is VERY complicated. Any time you are dealing with gifts or transfers at death directly to grand
children or to trusts that have the potential to benefit grandchildren, then you need to plan to avoid this harsh tax. 
Fortunately, you can use your Exemption to the fullest potential and create a dynasty trust or implement other 
planning techniques to leverage the Exemption. Further, you and your advisor must be aware of the automatic allo
cation rules. The automatic allocation rules may save you, but they can also cut the other way, in that the automatic 
allocation of Exemption can waste precious Exemption. 

Hurricane Relief by IRS! 
Unfortunately, many of us have been 

affected by Hurricane Irma. Fortunately 
the Internal Revenue Service ("IRS") rec
ognizes the devastation caused by these 
natural disasters which affect taxpayers, 
not only emotionally and physically, but 
financially. 

In a recent news release, IR-2017-
150, issued on September 12, 2017, the 
IRS extended the deadline until January 
31 , 2018 for individual and business tax 
returns and tax payments. Th is relief in
cludes filing extensions expiring on Octo
ber 16 and September 15 and is offered to 
any area, such as Florida, Puerto Rico and 
the Virgin Islands, designated by FEMA as 
qualifying for individual assistance. 

Particularly included are the Sep
tember 15, 2017 and January 16, 2018 
deadlines for quarterly estimated tax pay
ments. Further, the IRS is waiving late de
posit penalties for federal payroll and ex
cise tax deposits normally due during the 
first 15 days of the disaster period. 

If a taxpayer lives outside the disaster 
area but whose records, necessary to meet 
deadlines, are located in the affected ar
eas, then relief is also offered. However, 
the taxpayer needs to contact the IRS at 
1.866.562.5227. 

A D V I C E : Review and save this news release. 
Rely on it if you receive unnecessary notices from 
the IRS for late filing penalties during the ap
plicable time period. Also, be sure to check the 
disaster recovery website. 



Estate Tax Lien 
on Property 

The tax law provides that an estate tax 
lien automatically attaches to ANY property 
included in a decedent's gross estate. For 
example, if I die with $7 million in my estate 
and $620,000 of estate tax is due, then an 
automatic lien is asserted on all my prop
erty. Thus, if my personal representative or 
trustee wants to sell property in my estate, 
the title company will require evidence that 
the IRS has discharged such a lien. 

To discharge the lien, you must complete 
and submit the Form 4422-Application for 
Certificate Discharging Property Subject to 
Estate Tax Lien (the "Form"). Carefully read 
the Form, as requirements changed, with
out notice, in September, 2016. 

1) Submit the Form at least 45 days be
fore you need the certificate. 

2) Evidence that the sales price is "fair''. 
3) Mailing address to which the Form 

must be submitted. 
4) Although not specifically required in 

the Form, the sale proceeds must be either 
held in escrow or paid directly to the IRS. 
If the funds are held in escrow, then in
dicicate the escrow agent and the escrow 
agreement. 

5) After the Form is processed, then you 
will receive a Conditional Commitment to 
Discharge Certain Property from Federal 
Estate Tax Liens. 

If you hold the sales proceeds in escrow, 
then the IRS requires an escrow agreement 
be completed. Thank you to my friend, 
Naples attorney, Laird Lile, who first 
brought this change to my attention. 

A D V I C E : If you are a personal representative or 
trustee and plan to sell estate or trust property, then 
make sure that this issue is addressed before the clos
ing date! The lack of discharge or an escrow agree
ment can come up to 0bite you" and the buyer and the 
beneficiaries will be looking to the attorney if the sale 
does not close. If you are a buyer or beneficiary, then 
make sure this issue is addressed. 

Electronic Wills? 
The Future of Will Drafting in Florida? 

Until a recent Florida Real 
Property, Probate and Trust Law 
("RPPTL'.') meeting, this author 
had never heard of an electronic 
will statute. An organization, 
independent of RPPTL and the 
Florida Bar, proposed a bill in the 
legislature, (the "Act") With the 
help of Senator Passidomo, en
acting electronic wills, effective 
July 2017!!! Since the proposal, 
members of RPPTL worked dili
gently in the legislative process 
because the Act, as originally proposed, did not provide safeguards to protect the integrity of will 
signing and the protection of Florida citizens from abuse in this area . . , 

While this legislation was vetoed by the Governor, it passed both Senate and the House, 
assuring that the provision will come up again. The key provisions are as follows: 

1) Creation of an electronic will which is a will that exists in an electronic record that is unique 
and identifiable, is electronically signed by the testator in the presence of 2 witnesses and 
electronically signed by the witnesses in the presence of the testator and each other. 

2) Definition of the method of execution as either the individuals can be in the same physi
cal location; or in different physical locations but must be able to communicate with each other 
by means of live video conference. Numerous safeguards are in the proposed statute for video 
conferencing, such as is the testator can not be in an end-stage condition, the signal transmission 
must be secure from interception, certain questions must be asked of the testator, the persons 
communicating must establish identity of the testator and must demonstrate awareness of the 
events taking place and one of the communicating persons must be a Florida attorney. 

3) For a self proof of an electronic will, the acknowledgement of the electronic will by the 
testator and the affidavit of the witnesses must be made in accordance with Florida law and be 
part of the electronic record containing the electronic will; the electronic will must provide for 
a qualified custodian; the qualified custodian must make certain representations under oath; 
the electronic will must be executed in conformity with this Act; and the electronic record that 
contains the electronic will must remain in the custody of the qualified custodian at all times prior 
to being offered for probate. 

4) Creation and definition of a "qualified custodian" as a person or entity who is not named as 
a fiduciary; is domiciled in and a resident or legal entity in this state; has a system to protect the 
electronic record from destruction, alteration or unauthorized access and to detect any change 
to the electronic record; complies with requirements for furnishing to court the electronic record; 
complies with the provisi.ons as to whom may have access to the electronic record; and complies 
with the provisions if a qualified custodian resigns. 

Several controversial issues remain. The Act (1) applies to not only wills but also durable 
powers of attorney and living wills, (2) permits remote witnessing and notarization and (3) allows 
individuals who are NOT Florida residents to make an electronic will and have Florida law govern 
the disposition of their assets. 

A D V I C E : Keep up with this legislation. You can be sure that the eledronic will will be a hot topic for future legisla
tive sessions. As we all know, the e/edronic age is here to stay. Florida has to keep up, while proteding our citizens. 



Bits & Pieces . .. 

Peppermint Bark 
Total: 1 hr Cook: 10min 
Prep: 5 min Yield: about 2 pounds of candy 
Inactive: 45 min 

INGREDIENTS: 

Crushed Candy Canes, to yield 1 cup 

2 pounds white chocolate 

Peppermint flavorings, optional 

DIRECTIONS: 
Place candy canes in a plastic bag and hammer into 1/4-inch chunks 
or smaller. Melt the chocolate in a double boiler. Combine candy cane 
chunks with chocolate (add peppermint flavoring at this point if de
sired). Pour mixture onto a cookie sheet layered with parchment or 
waxed paper and place in the refrigerator for 45 minutes or until firm. 
Remove from cookie sheet and break into pieces (like peanut brittle). Recipe courtesy of Paula Deen on Food Network.com 

Girls Day Out ... 
This year we went to the Clearwater Marine 
Aquarium and had a great time! 

()HilaryB Pr~ 

Fun Facts.· 

5 Fun Facts About Florida 
0 No matter where you are in Florida you are never more than 60 miles from the ocean. 

8 Orlando, FL is the most visited tourist destination in the United States (2014). 

8 Florida means "Feast of Flowers" in Spanish. However, the official Florida state nickname is 
"The Sunshine State". 

0 The world's deepest freshwater spring is located in Wakulla Springs near Tallahassee. 

0 St. Augustine ~ity of Florida is the oldest European settlement in North America. The 
settlement was founded by Pedro Menendez de Aviles in 1565 in what then was La Florida 
(a part of New Spain). 
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Happy PAWS-Giving! 

M YST ERI O U S W O RD : ____________ 

G A R E B M E v 0 N AMERICAN 
APPLES 

R M A p p L E s p T AUTUMN 
BIRD 

A E H H A p p y u A BREAD 

~ 
CORN 

p R N R 0 c A R M T 
DINNER 
FOOD 

E B R D E N p GRAPE 
I I s HAPPY 

HARVEST 

D c F K I N s G K E HOUDAY 
LEAF 

A A 0 L N I v I I v NOVEMBER 
PUMPKIN 

E N 0 I L E A F N R TURKEY 

H D y E K R u T 

T N N G 



1455 Court Street • Clearwater, FL 33756 

LINDA SUZZANNE GRIFFIN, PA Phone: (727) 449-9800 • Fax: (727) 446-2748 

MISSION STATEMENT 
To honor God by being of maximum service to our fellow man by providing 

legal services with wisdom, integrity, professionalism and excellence. 

Nov. 22nd: Closed at 12:00 noon, 
Nov. 23rd: Closed for Thanksgiving, 

Dec 22nd through Jan. 2nd: Closed 
for Christmas through 
New Year's Holiday 

A Few Last Thoughts ... 
• 2018 Estate Tax Exclusion Amount is $5.6 million (2017 was $5.490 million) 

• 2018 Annual Exclusion Gift is $15,000 (2017 was $14,000) 

.. , 

• 2018 Generation Skipping Transfer Tax Exemption is $5.6 million (2017 was $5.490 million) 

Navigator's are now available! 
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You don't have to wait for 
our once-a-year newsletter! The Planner's Navigator & The Survivor's Navigator are 

both available now! Purchase in office or on Amazon.com. 
Now you can get helpful information by subscribing to our blog. 
Goto helpwithestateplanning.com and sign up using your email 
address. Periodically our blog is updated on a wide variety of topics. 
You can also read our past posts on the home page. 

We want to hear from you! -Do you have a suggestion for an article? 
Email heather@lawyergriffin.com to let us know. 

A D V I C E : If Linda Suzzanne Griffin, P.A. is holding your original documents in safekeeping, please be sure to keep our office updated with your 
current address. If you plan to permanently move out of the state of Florida, please contact our office for information on how you can take your original 
documents with you. 

THIS NEWSLETTER IS PUBLISHED FOR INFORMATIONAL PURPOSES ONLY AND NO LEGAL ADVICE IS INTENDED. EACH CASE IS DIFFERENT. 


