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REFLECTIONS ON 30 YEARS ... 

When my father died in 19881 had no idea that I would carry on, in a sole practice, the Griffin law practice. My father practiced in an era of general 

practice and a hand shake. Oh, how times have changed but I always remember his integrity and those of his time. A hand shake was all it took. 

He practiced primarily in real estate development and estate planning. When he died, most of his clients were developers which I had no idea how to 

handle. Fortunately, I was able to refer those clients to good attorneys. 

I had just left a big firm for a smaller firm and had only been at the firm for a couple of weeks. My father's death left me very emotional with feelings 

of sadness, anger and loneliness. While working two jobs (my firm and my dad's practice), I realized that I could not do both and ultimately decided to 

try the law practice on my own. It was VERY scary and without the help of God, family and friends who are family, other attorneys and professionals, 

and the Clearwater community, I would not have made it. 

Being on my own, I am AMAZED that I was always able to pay my assistants, my mortgage, my bills and had enough left over to do what I love ... 

travel. Law has been good to me and hopefully I have helped people through the difficult process of estate planning, taxes and the even more dif

ficult process of dealing with the death of a loved one. 

I am proud of our mission ... "To Honor God by being of maximum service to our fellow man by providing legal services with wisdom, integrity, profes

sionalism and excellence''. 

I am proud of my staff who, through the years, have helped this office become what it is. I know that I can be VERY demanding and difficult, but staff 

have put up with me and I am proud to call my staff, present and past, not only people I work with, but also my friends. 

I am proud of the Clearwater community and how it has provided me with friends, connections, work, a good living and play. My grandparents came 

to Clearwater in 1921 and I am very proud that I can continue to honor the Griffin name and, hopefully, make them proud. 

Most of all, I am proud of you, my clients, who have been with me, some for all of 30 years, some a lot less. All of you have made me who I am and 

I have learned from all of you. I have made some wonderful friends and know the struggles that you all have gone through but you all have been 

some of the kindest, most generous people I know. THANK YOU for making Linda Suzzanne Griffin, P.A. last for 30 years. I know that I may not be 

around for another 30 years (although I am swimming laps and making sure that I do everything I can to make it©) but I am confident in my 

associate, Kit Van Pelt, and my current staff. They offer guidance to me and their counsel. We are a great team. 

Here is to another 30 years! 

Sincerely, 



Sigh of Relief for Missed Allocation of GST Exemption 
The generation skipping transfer tax 

("GSTT") is a harsh tax of 40%. Fortunately, 
each US individual is entitled to an exemp
tion of $11.18 million in 2018. For our wealthy 
clients care must be made how and when to 
allocate the GSTT exemption. A recent pri
vate letter ruling ("PLR") illustrates relief from 
the Internal Revenue Service ("IRS") if a prac
titioner or client misses the proper allocation. 

In PLR 201801001, the son of the dece
dent is named as personal representative. 
The decedent's assets are to be ultimately 
distributed to a trust for the benefit of the 
decedent's spouse and issue. The income 
is to be paid to the spouse and she holds a 

future distributions to the decedent's grand
children would be subject to GSTT. 

Under Section 2642(g) of the Internal 
Revenue Code (the "Code"), the IRS can, by 
regulation, provide the circumstance and 
procedure under which an extension of time 
will be granted to make an allocation of 
GSTT exemption. 

Further, as provided in IRS Notice 
2001-50, as the time for allocation of the 
GSTT exemption is not set forth specifically 
by statute, a taxpayer may seek an extension 
of time under Treasury regulation 301.9100-
3. Rel ief will be granted when the taxpayer 

limited power to appoint the principal to Decedent's issue. In default of 
the exercise of the power of appointment, the property is distributed to 
decedent's children and issue. 

provides evidence to establish that the tax
payer acted reasonably and in good faith and granting such relief will 
not prejudice the interests of the government. 

A taxpayer is deemed to have acted reasonably and in good faith if 
the taxpayer reasonably relied on a qualified tax professional and the tax 
professional failed to make or advise the taxpayer to make the election. 

Son's attorney prepared the federal estate tax return, Form 706 
United States Estate (and Generation-Skipping Transfer) Tax Return. 
However, none of the decedent's GSTT exemption was allocated to the 
trust. The error was later discovered by another attorney. 

The personal representative requested an extension of time to 
allocate the GSTT exemption. If GSTT exemption is not allocated then 

The IRS granted the relief. Interestingly the IRS instructed the tax
payer to make the election not on an "amended" Form 706 but on a 
supplemental Form 709 and file same with the Cincinnati Service Center 
within 120 days of the issuance of the PLR. 

A 0 V IC E: A great result for the taxpayer (and his attorney) but this author wonders why this PLR had to be completed.-As Cong;ess realized that the G5TT is.so complicated 
and many taxpayers make mistakes in this area, Section 2632 of the Code was enacted to provide for an automatic allocation if one does not affirmatively make on allocation 
of the GSTT exemption to a GSTT trust. 

A Caveat ... Do You Have To Follow The Form? 
A caveat, authorized under Florida law, is filed 

with the court by a creditor or interested person 
to ensure that the creditor or interested person 
has an opportunity to receive notice of probate 
proceedings. What happens if the caveat is not 
in strict compliance with the probate rule? 

Herminia M. Quinones ("Decedent") passed 
away on August 12, 2011 and the probate 
court entered an order admitting her will to 
probate in 2016 and appointed Irene Simpson 
("Simpson") as personal representative. 

Mr. Crescenzo ("Crescenzo"), who owned 
a half interest in the sole asset, real estate in 

Hillsborough County, filed a pleading, the 
"Answer and Affirmative Defenses to Petition 
for Administration" (the "Answer"). The An
swer identified the correct case number and 
set forth allegations that Crescenzo disputed 
the entry of the order and the appointment of 
Simpson as PR. Crescenzo alleged the will was 
procured through fraud and undue influence. 

The lower court admitted the will to pro
bate and appointed Ms. Simpson as PR, stat
ing that, because Crescenzo challenge was not 
contained in a caveat under the probate rules, 
the court did not have to decide that challenge. 

The Second DCA disagreed. The Answer 
was the functional equivalent of a caveat. If a 
caveat is filed by an interested person other 
than a creditor the court may NOT admit a will 
of the decedent to probate or appoint a per
sonal representative UNTIL formal notice is 
made to the caveator and there is an opportu
nity participate in proceedings to the petition. 

The court stated that they were "quite 
comfortable under the circumstances of this 
case ... " and concluded "that the pleading he 
filed was the functional equivalent of the form 
of caveat the rule contemplates". 

A D VIC E: The attorney who filed this Answer was probably relieved that the court found in his dienrs favor but how much in legal fees were incurred to get to that point? 
Follow the probate rule. 



Does Divorce ALWAYS Revoke 
Ex-Spouse's Rights Under a Will? 
Second DCA Says NO 

Florida law provides that certain beneficiary designations naming a 

spouse are revoked upon divorce; provisions in a will naming a spouse 

are revoked upon divorce; and provisions in a trust naming a spouse 

are revoked upon divorce. Unfortunately, a recent decision may put 

certain statutes in doubt IF the will or trust benefiting the future spouse 

is signed prior to the date of the marriage. 

In Gordon v. Fishman, Husband signed a will benefiting his future 

wife, if living and if not then to her children. They later married and the 

will was not changed. 

Husband and Wife ("Ex-Spouse") divorced in 2013 and Husband died 

2 years later with no spouse or children. 

In April, 2015, Fishman, as guardian for Husband's father, petitioned 

the court for letters of administration for an intestate estate, alleging 

that the will was either revoked or destroyed because of a premarital 

agreement and subsequent divorce. Fishman was appointed as person

al representative. In August 2015, Ex-Spouse filed the will. 

Fishman filed a petition to determine beneficiaries alleging that Ex

Spouse was deemed to have predeceased Husband under Florida law. 

Ex-Spouse argued Florida law did not apply because she was not mar

ried to Husband at the time Husband executed the will. The trial court 

agreed with Fishman and found that Fishman, as guardian of Husband's 

father, and Ex-Spouse's children were beneficiaries under Husband's will. 

On appeal to the Second District Court of Appeal (2nd DCA) Ex

Spouse argued that the plain language of the statute clearly indicates 

that the statute was not applicable. The relevant portion of the statute 

states that "[a]ny provision of a will executed by a married person that 

affects the spouse of that person shall become void upon the divorce of 

that person or upon the dissolution of annulment of the marriage .... 

[T]he will shall be administered and construed as it the former spouse 

had died the the time of the dissolution, divorce, or annulment of the 

marriage ... " (emphasis added). As Husband and Ex-Spouse were not 

married at the time of the execution of the will, the statute did not apply. 

Fishman argued that the divorce decree and prenuptial agreement 

also forbid Ex-Spouse from inheriting from the estate. Unfortunately, 

while such documents were in evidence, apparently Fishman did not 

preserve the issue by raising the argument in the trial court and the 

trial court made no factual findings regarding such documents. Accord

ingly, the appellate court would not consider these arguments for the 

first time on appeal. 

Fishman cited case law providing that, if a decedent makes a will 

in contemplation of marriage, a subsequent marriage does not permit 

a spouse to receive the benefit of an intestate share as a pretermitted 

spouse. The court stated that the "contemplation of marriage" language 

arose directly from common law and the laws applicable to preter

mitted spouses are "inapposite" to the statute under review and the 

statutes "are to be independently construed". 

Fishman then argued that the statute's purpose is to protect divorced 

persons from the inattention to details, i.e., changing a will after divorce. 

The court determined that the plain language of the statute does not 

lead to an unreasonable result contrary to the legislature's intent. 

The court concluded that the statute applies only when the 

Husband and Ex-Spouse are married when the will is executed and then 

there is a divorce. Because Husband and Ex-Spouse were NOT married 

at the time of execution of the will, the Ex-Spouse was deemed to 

have survived the Husband and Ex-Spouse was the beneficiary under 

the will. 

A D V I C E : While this author is surprised at this result, this case should only apply to only individuals who make a will prior ro their marriage benefiting a future ·spause. /n this 
authar~ ·experience, mast clients do not aeate wills benefiting o future spouse until they actually become o spouse. However, as this case is the first case (to this author~ knowledge) 
interpreting this specific satutory language, the case hos precedent/al value for practitioners. The Real Property, Probate and Trust Low Section of the Florida Bar will more than likely, 
review this decision and hopefully amend the statutory language to conform tu whatmoJt proditioners would agree as .ro stotututy intent ... that, no matter when a will was sfgne4 
if a married couple divorce, then the 'former spouse is deemed to hilvepredeteased theJpouse who made the wlll. 



Yahoo Does Not Say 
Yahoo After This Case 

A Massachusetts Supreme 
Court has determined that a 

!AHoo.1 personal representative has the 
.. - : - right to obtain Information from 

a decedent's Yahoo account. In 
Ajemian v. Yahoo, Inc. Mr. Ajemian 

passed away but had no testamen
tary documents. His Yahoo email account 
did not have a named authorized repre
sentative who could access the account. 
The personal representatives obtained 
a court order authorizing access to the 
email account. 

Yahoo filed a motion for summary 
judgement arguing that such disclosure 
was prohibited by the Stored Communica
tions Act ("SCA"). The summary judgment 
was granted. 

On appeal, the personal representa
tives argued an exception under the SCA, 
appled; as an "agent" of the decedent they 
could lawfully consent to the release of the 
decedent's email account to take posses
sion of it as property of the estate. 

The appellate court found the SCA did 
not prevent Yahoo from releasing such 
information and remanded the case to the 
lower court. The decision was somewhat 
unusual as the court did not order Yahoo 
to release that information, only that the 
personal representatives were able to 
retrieve that information. 

Florida has adopted the Florida Fidu
ciary Access to Digital Assets Act which 
makes it is easier for a personal represen
tative to obtain such access. Also more 
accounts, such as Facebook, permit you 
to name someone to access your account. 

A D V I C E : Make clear in your documents that, if 
your intent, that your personal representative and 
trustee have the ability to access online accounts. 
Remember, however, that such access may give 
your representatives access to ALL i11formation1 such 
as private emails, which you may NOT want to be 
discovered. Thus, access is something to think very 
carefully about. 

REMINDER.'.'.' Clocks Turn Back But 
You Must Go Forward With These Items 

The end of the year brings many deadlines and opportunities for planning. Here are a few items to 

remember: 

1. If you are over 70 1/2 and are charitably inclined make use of the qualified charitable 

distribution. No income to you and a gift to charity. Also consider bunching of charitable 

contributions. 

2. Discuss with your CPA whether tax deadlines are extended because of hurricanes. 

3. Do not forget to take your minimum required distributions. The Internal Revenue Service can 

assert a 50% penalty if you forget! 

4. If you are a beneficiary of an IRA from a decedent who died in 2017, then do not forget to 

take the first minimum required distribution by 2018 year end. 

5. If a decedent dies in 2018 

and did not take his or her 

minimum required distribu

tion prior to death, and you 

are the beneficiary of such 

an IRA, then do not forget 

to contact the custodian to 

make sure the minimum re

quired distribution is made 

prior to year end. 

6. Make the decision to con

vert or not convert your IRA 

to a Roth by the end of the 

year. 

7. Discuss with your CPA the 

possibility of paying ex

penses to take deductions 

to reduce your taxable income. 

8. Consider making an annual gift of $15,000 per person to an unlimited amount of individuals 

and gifts for educational and medical expenses. 

9. If you are the trustee of a trust or a personal representative of an estate with a calendar year 

end, then be sure that appropriate distributions are made prior to year and discuss with your 

CPA whether expenses should be paid prior to year end to obtain a deduction. 

10. Review your estate planning documents and make sure that the documents are drafted in 

accordance with your desires, especially in light of new tax law. 

11. Discuss with your CPA, prior to year end, effect of new Section 199A of the Tax Act. 

A O V I C E : Holiday season is a hectic part of the year. Start thinking aboutthese items before all the family and 
the "busyness" occurs. Holiday season may also be a good time to discuss with yourf amily those items of tangible 
personal property they may want so you can complete your "separate writing" disposing of specific items 
oftongible personal property. 



How The New Tax Law Affects Retirement Plans 
On December 22, 2017, President Trump 

signed the largest tax legislation in several 
decades, the Tax Cuts and Jobs Act (the "Act"). 
How are retirement plans affected? The good 
news is very little for most taxpayers. The 
major concern of limiting the payout to only 
over 5 years for most individuals did NOT pass. 
Following are major changes. 

1. The Roth conversion recharacteriza
tion is eliminated after December 31, 2017. If 
you convert an individual retirement account 
("IRA") to a Roth IRA, then income taxes will 
be payable on the amounts converted from 
the IRA to the Roth IRA. Prior to the Act, an 
individual who made a conversion could re
view the results and, if the conversion was not 
financially successful, recharacterize the con
version and return the amount to the regular 
IRA with no adverse income tax consequences 
if such recharacterization was done prior to 
the extended due date of the return for the 
conversion year. For example, if an amount 
transferred from the IRA to the Roth went 
down in value and the income tax bite was 

greater than the appreciation in the Roth, 
then an individual could return such amount, 
to the regular IRA and pay no income tax. This 
recharacterization is NO MORE. 

2. Recharacterization IS available to fix 
certain mistakes, for example, transferring 
monies from one IRA to another and the bank 
accidentally puts the money in a Roth IRA 
which is not qualified. 

3. If a disaster distribution (Disaster Distri
bution) is made to an individual whose home, 
during 2016, was located in a 2016 disaster 
area and who sustained an economic loss by 
reasons of the events, then the Disaster Distri
bution qualifies for special rules. The disaster 
must have taken place in 2016 (so no benefit 
yet for individuals affected by Hurricane Irma 
and other 2017 disasters). The relief is that the 
10% early distribution penalty does not apply 
and the amount withdrawn can be rolled over 
back into the IRA within 3 years instead of the 
normal 60 day requirement. Certain other roll 
over requirements are waived. The maximum 
amount that can be withdrawn under this pro-

vision is $100,000. 
4. If you sustain a loss on the closing out of 

your IRAs, then such loss is not deductible. 
5. Qualified charitable distributions ("QCD") 

(the distributions by people over 70 1/2 di
rectly to charity of an amount not more that 
$100,000) are even more favorable. Because 
of the Act 's limitations on itemized deductions, 
many individuals will not be able to take ad
vantage of charitable deduction. Thus, as any 
contribution of QCD is not included in income 
nor taken as a deduction, an individual will get 
the benefit of the exclusion of income and the 
higher standard deduction. 

A D V I C E : Be sure to advise your clients that have converted from a Roth and are looking to recharacterize to carefully watch the news and IRS regulations to see if this 
elimination is effective for 207 7 conversions. If the recharacterization IS eliminated, then carefully review your portfolio for income taxes that will be due on the conver
sion even if the conversion was not financially successful. Charitable directors should emphasize the importance of the QCD and encourage donors to take advantage of 
the withdrawal without income taxes while benefiting their favorite charity. 

U.S. Supreme Court Decides Revocation upon Divorce Statute Case 
In Metropolitan Life Insurance Company (the "Company") v. Kaye 

Melin ("Kaye") and Ashley and Antone Sveen ("Children"), the Company 
filed an interpleader action to ascertain to whom life insurance proceeds 
should be paid. In 1998, while married to Kaye, Mark A. Sveen (the"Dece
dent') named Kaye as the primary beneficiary of his life insurance policy. 
Children were named as contingent beneficiaries. Decedent did not 
change the beneficiary designation after his divorce from Kaye. 

In 2002, Minnesota amended its probate code to enact the revoca
tion upon divorce statute .. . "the dissolution or annulment of a marriage 
revokes any revocable ... beneficiary designation ... made by an individ
ual to the individual's former spouse:' (Similar to Florida Statue) 

The district court awarded the life insurance proceeds to Children 
rejecting Kaye's argument that the statute was an impermissible impair
ment under the Contract Clause of the United States Constitution. 

The appellate court analyzed the Oklahoma case, Whirlpool Corp 
v. Ritter, which held that, automatically revoking an ex-spouse's 
beneficiary designation signed before enactment of the Oklahoma 
statute (similar to the Minnesota statute), violates the Contract Clause. 

Minnesota statute impaired the policy holder's contract, and the 
statute was unconstitutional. The U.S. Supreme Court granted certiorari, 
heard oral arguments in March 2018 and rendered decision in favor of 
the constitutionality of the statute. 

A D V I C E : Each policy holder should carefully consider their beneficiary designations after divorce and change the designations to reflect their desires. Unfortunately, 
many individuals do not change their beneficiary designation after divorce. The policy of the Florida statute is that, in most cases, divorced individuals would not want 
their former spouse to remain the beneficiary. Now Florida practioners can be more confident in relying on our statute to revoke most beneficiary designations naming a 
former spouse. 



The Collision Between Dissolution Agreement and Beneficiary Designation 
Often, in a dissolution agreement, the par

ties provide that the wealthier spouse provide 
a life insurance policy for the benefit of his or 
her less wealthy spouse to supplement or com

~ .\\ I \\\/ 
di argued that the full amount of the death 
benefits of $150,000 should be paid to her 

..__~::-with NO amount distributed to Abriel because 

pletely provide for child support and spousal - -.• 
the dissolution decree required that Heidi be 
the named beneficiary. 

obligations should the wealthier spouse die 
prior to full payment of those obligations. A 
recent case, Sun Life Assurance Company of 
Canada v. Lee, illustrates what happens when 
the life insurance beneficiary designation does 
not comply with the dissolution agreement. 

This policy would "secure future payment of 
both his spousal maintenance obligation and 
the judgment entered herein''. 

Heidi argued that Ron violated the tempo
rary dissolution order by naming Abriel instead 
of her as the beneficiary. Further, when he 
signed the final dissolution agreement he knew 
that he had not named Heidi as the beneficiary. 

Abriel argued that Heidi was only entitled 
to the amount Ron owed her under the final 
dissolution decree and that Ron's violation of 
the final decree did not entitle Heidi to the 
balance of the life insurance proceeds. 

Ronald and Heidi married in 2001 and in 
2011 Heidi petitioned for dissolution of mar
riage. The temporary dissolution order was en
tered. During the time period of this temporary 
order Ron purchased a Sun Life insurance policy 
and named as beneficiary his daughter, Abriel. 

Ron passed away before all his obligations 
were met. Of course, both Abriel and Heidi sub
mitted a claim for the life insurance benefits of 
$150,000. Sun Life file an interpleader action 
to have the court determine to whom they 
should pay the insurance proceeds. 

The court analyzed other state case law 
and agreed with Abriel that the intent of the 
decree was that Heidi only receive the funds 
for the obligations for which the life insurance 
secured. 

The final dissolution order provided that he 
"continue to maintain that life insurance policy 
and continue to name Heidi as the beneficiary". 

Prior to the litigation Abriel tried to settle 
with Heidi. At Ron's death the amount actu
ally due Heidi was $32,384 plus interest. Hei-

A 0 V I C E : Family lawyers should work With estate planners and other advisers to be sure that the d0<uments (in this case the benefidory designation) dearly reflect what 
the dissolution agreement requires. The dissolution agreement should be also very clear as to what the life insurance policy covers and what happens to the excess of the 
policy if the obligations are met. 

WHEW! Relief For Co-Executors Whose Attorney Did Not Elect Alternate Valuation 
A Form 706 is required for a taxable estate or for an estate elect

ing portability. Generally, assets are valued as of the date of death to 
determine an estate tax. The Code grants a relief provision if, for 
example, the stock market crashes or a recession causes assets to decline 
in value from the date of death until 6 months after the date of death 
(the "Alternate Valuation Date" or"AV Date"). The valuation at the AV Date 
must not only decrease the value of the estate but also the estate taxes. 
If an asset is sold, exchanged, distributed to a beneficiary, or otherwise 
disposed of within six months of death, then the value is thevalueas of the 
disposition date. 

Thus, assuming thatthe taxpayer has no remaining estate tax exemp
tion at the date of death, if assets 
are valued at 6 million on the date 
of death and the market crashes 
and 6 months later the assets are 
worth 4 million, the executor can 
use the AV Date to determine the 
value for estate tax purposes. The 

executor MUST elect the AV Date on the Form 706. 
In PLR 201825014, co-executors hired an attorney to prepare the 

Form 706 and the attorney submitted the return within the due date 
and did not elect the AV Date. After the due date of the return, the 
co-executors, apparently noting that using the AV Date would reduce 
estate taxes, filed a "supplemental" Form 706 electing the AV Date. The 
IRS denied such election as the election was not made on the Form 706 
in a timely manner. 

The treasury regulations provide that an extension of time will be 
granted to make such an election IF the taxpayer demonstrates to the 
satisfaction of the Service that the taxpayer acted reasonably and in 
good faith and granting relief would not prejudice the interest of the 
government. The regulation further provides that a taxpayer is deemed 
to have acted in good faith if they relied on a qualified tax professional 
and the tax professional failed to make or advise the taxpayer to make 
the election. 

The Service granted the extension of time to make the election to 
value the assets as of the AV Date. 

ADVICE: If you file a Form 706, then always consider the AV Date. If, for any reason, you should have usedthe AV Date review this PLR. While a PLR is only directed to the 
taxpayer requesting the PLR, this PLR will give you guidance. Also note that a protective e/edion for the AV Date can also be made. 



New Tax Act Creates Trap 
for Family Law Attorneys 
and Their Clients 

Married couples may create trusts ben
efiting each other and then their 

children. The trust may be a grant
er trust which means that, under 
the tax law, the creator ("the 
granter") is responsible for pay
ing income tax on trust income. 

A revocable trust is an example of 
a granter trust. Unfortunately, upon 

divorce, interests diverge. Following is an 
example of what can happen in a divorce. 

Gator transfers 10 million to a trust for the benefit of his wife, 
Alberta, who has a right to all income and discretionary distribu
tions of principal. At Alberta's death, the assets may be held further 
for Gator or distributed directly for the benefit of their children 
and their descendants. Alberta can create a similar trust for Gator 
and, provided the trusts are not "reciprocal " trusts, the assets may 
not be included in either of their estates for estate tax purposes. 

Because a spouse is the beneficiary of each trust, the trusts 
are grantor trusts for income tax purposes. Thus, income from 
the trust that Gator created for Alberta is taxed to Gator and 
the income from the trust that Alberta created for Gator is taxed 
to Alberta. 

What happens if Gator and Alberta divorce? As Alberta is no 
longer a "spouse", then does the trust continue to be a granter 
trust (assuming that no other provisions make the trust a grantor 
trust)? If the trust is no longer a grantor trust, then Gator is relieved 
from paying income taxes on the trust for the benefit of Alberta. 

The tax law states that a granter is treated as holding a power 
held by a spouse at the time of the creation of such power or in
terest. Unfortunately, Alberta WAS a spouse "at the time of the 
creation of the trust". 

Fortunately, Section 682 of the Code provides that, IF there 
is a divorce, the income will be included in Alberta's income and 

Gator would NOT be taxed on such income. 
Unfortunately, the 2017 Tax Act (the "Act") REPEALS Section 

682 of the Code as of 12.31. 18. Grandfathering rules are pro
vided and hopefully the IRS will clarify, either through a ruling or 

regulations, this issue. 

A D V I C E : In a divorce agreement, a clause should be that the ex-spouse 
benefiting from the trust must reimburse the grantor for the income taxes. 
The reimbursement provision could be written as alimony. 

Recent PLR Clarifies Late Allocation of 
GSTT Exemption With Defective Split Gift 

GSTT is a draconian tax of 40% on transfers to certain unrelated 
individuals younger than 37.5 years of the transferor, grandchil
dren and more remote descendants. Fortunately, however, Congress 
provides an exemption (the "GSTT Exemption"), currently $11.180 
million, which helps avoid such tax. The allocation of the GSTT Exemp
tion, especially to trusts that can result in GSTT, is a critical element 
of estate planning. A recent PLR addresses the issue of a late GSTT 
Exemption allocation to a GSTTtrustwhich was created with a defective 
split gift. 

In PLR 201811002, released on March 
16, 2018, Husband created 4 irrevocable 
trusts for his children. Each trust provides 
income to the child for their lifetime. 
Upon a child's death, the trust would be 
distributed to the child's children (Hus
band 's grandchildren) when they reach age 35. 

The CPA filed the gift tax return (Form 709) agreeing 
that such a gift was "split" between Husband and Wife. Unfortunately, 
instead of 50/50 which is required for gift splitting, the return indicat
ed that Husband gave 75% of the gift and Wife gave 25% of the gift. 
No GSTT Exemption was allocated to the transfers to the trust even 
though the trust provided that grandchildren would be beneficiaries 
of the trust. 

At some later time, CPA advised Husband to allocate his remaining 
GSTT Exemption to the trusts on a properly filed Form 709. Husband 
allocated his GSTT Exemption to 100% of the value of the trust as of the 
time of the allocation of the GSTT Exemption (a "late allocation"). Wife 
made NO late allocation of her GSTT Exemption. 

Husband asked the IRS to rule that the statute of limitations to audit 
the original Form 709 reporting the gift at 75% and 25% had expired. If 
the statute of limitations had expired, then the value of Husband's gift 
would be fixed at 75% (not the 50% required in gift splitting). The IRS 
favorably ruled that the period for assessments for the original gift tax 
return had expired and the value of husband's gift is 75% of the value 
of the gift. 

Unfortunately, however for GSTT Exemption purposes, Husband is 
treated as the transferor of only 50% of the total value of the trust, re
gardless of the interest he is deemed to make on the original gift tax 
return (75%). Thus, Husband's late allocation is only effective as to 50% 
of the total value of the trust. Thus, the trust is only 50% exempt from 
GSTT. Thus, as the trust is not fully exempt from GSTT, a portion of every 
transfer to a "skip" person would be subject to GSTT. 

A D V I C E : The 6517 and the gfft tax ore not easy issaes. You MUST have a 
qualified CPA and attorney help you with the preparation of gift tax returns 
that report gifts and allocate the GSTT Exemption. Anytime the terms of a trust 
indicate that grandchildren or more remote descendants are beneficiaries, then 
consider allocation of the GSTT Exemption. 



Is It Tenants By The Entireties ("TBE") Ownership? 
TBE is a form of joint tenancy ownership in 

real or personal property between a husband 
and wife. Four "unities of title" are required for 
joint tenancy ownership: (1) unity of interest 
(each joint tenant must have an equal interest 
including equality of duration and extent), (2) 
unity of title (the interests must arise from the 
same document), (3) unity of possession (each 
joint tenant must have an equal right to oc
cupy the entire property) and (4) unity of time 
(the interests of the joint tenants must arise at 
the same time). TBE adds another unity, title 
between husband and wife. 

In Florida, as well as other states that 
recognize TBE, a creditor of one spouse can not 
reach TBE property because the other spouse 
is also considered to own the whole TBE 
property. In a "regular" joint tenancy 
ownership, each joint tenant owns their 
proportionate share. 

In a recent case, Kowalski v. Rosenaum, 
the court had to determine whether or not 
certain proceeds were TBE. Lorraine Kowalski 
("Lorraine") and her husband, Leon Kowal
ski ("Decedent") were married at Decedent's 
death, but had been separated for 16 years. 
Leon lived with a girlfriend to whom he left 
most of his estate. Lorraine filed a petition for 
an elective share of his estate. 

The court appointed a special master to 
determine some issues, one of which was 
whether Lorraine needed to return certain 
assets to Decedent's estate. 

Prior to his death, Lorraine and Decedent 
sold their business real estate for approximate
ly 3.5 million. Apparently, Lorraine kept control 
of the monies and Decedent came to her when 
he needed money. At his death, he had already 
received a portion of his share and the estate 
argued that the balance of his one-half share, 
approximately $700,000, was due the estate. 
The special master determined that Lorraine 
should return the money and the trial court 
agreed. 

On appeal, Lorraine argued that the mon-

ies were held as TBE and thus, she did not have 
to return the money as it was wholly owned 
by her. A presumption of TBE arose as the 
proceeds were received and held from the sale 
of their jointly owned business real estate. She 
argued there was no evidence rebutting that 
presumption. 

The court analyzed the law and determined 
that IF a bank account is TBE, then each spouse 
owns the whole. When a married couple holds 
money in a jointly titled bank account, a rebut
table presumption arises in favor of TBE un
less the terms of the account disclaim the TBE. 
However, these funds were NOT held in a bank 
account as TBE, but in her name alone. 

The court noted that while the business real 
estate was marital property and the proceeds 
from such sale would be considered marital 
property, the character of such proceeds can 
change. The issue was whether Lorraine and 
the Decedent intended to hold the proceeds as 
TBE. TBE can be terminated by an agreement 

of the parties but can also be inferred from the 
conduct of the parties. 

While Lorraine testified that the proceeds 
were held by her and she did not expect that 
the proceeds would be necessarily divided 
in half, she admitted that she had paid him 
over a million and if he had continued to 
ask for his "half" she would have given him 
such proceeds. 

The appellate court agreed with the special 
master that Lorraine and the Decedent intend
ed to each own a half of the proceeds. Further, 
TBE ownership terminates when one of the 
parties maintains sole control of the property 
and the other party can no longer exercise 
control over the property. 

Lorraine exercised control over all of the 
proceeds and her testimony was that she 
would never have given the Decedent more 
than one-half of the proceeds. Thus, she was 
ordered to return the balance of Decedent's 
proceeds to the estate. 

A D V I C E : If you want TBE property make itc/ear in the documentation by noting TBE. Also look for possible new legislation which will clarify that a joint bank account is 
TBE even without a unity of time. For example, you can add a spouse~ name to an account and the account will be TBE even though the unity of time is not met. 



Tax Planning Technique Works TOO Well ... Be Careful JiVhat You Wish For!!.' 
A granter of a trust, which is a "granter trust" for 

INCOME tax purposes, pays income taxes on the in
come earned in the trust. The grantor's payment 
of the income taxes benefits the beneficiaries of 
such trust as the income taxes do not deplete the 
trust assets. 

For example, Billy, transfers stock worth 5 million 
to an irrevocable trust for the benefit of his children, Bob 
and Sue. The trust is drafted as a "granter" trust. Thus, Billy 
pays income taxes on the income earned in the trust. The income 
tax payments are not considered additional gifts to Bob and Sue subject 
to a gift tax because the liability is Billy's and not the trust. Thus, the trust 
can grow income tax free provided the trust remains a granter trust and 
Billy continues to pay the income taxes. 

What happens if Billy can not pay the income taxes? Can he "undo" 
the granter trust provisions? Ideally, in drafting the trust, a trustee or 
trust protector could have the power (but not a requirement) to reim
burse Billy for those income taxes. If the trust REQUIRES a trustee or trust 
protector to reimburse Billy for the income taxes, then the irrevocable 
trust will be taxed in Billy's estate. However, what if the irrevocable trust 
is silent on the reimbursement of income taxes? 

In a recent Ohio case, Millstein v. Millstein, Norman is the granter of 
an irrevocable trust (the "Trust"). Norman's son, Kevin, is a beneficiary 
and trustee of the Trust. Unfortunately, as the Trust became more suc
cessful, the income taxes became burdensome for Norman. Norman 
asked his son, Kevin, to reimburse him. Kevin said no because the Trust 
no longer had liquid assets available to pay those income tax liabilities. 

Norman argued that, under Ohio law, he could bring an action to 

modify the trust to achieve his tax objectives. Unfortu
nately, under Ohio law, only a trustee or beneficiary can 

bring a proceeding to approve this type of modifica
tion. Thus, Kevin argued that Norman had no stand
ing and the requested relief was "unava ilable to him 
without the cooperat ion of a trustee or beneficiary''. 

Norman also requested an "equitable reimburse
ment of income taxes''. Kevin argued that an equitable 

reimbursement to Norman for tax liability incurred under 
the terms of a trust Norman created, was not available. 

The lower court dismissed Norman's petition for failure to state a 
claim and the appellate court agreed. 

The Ohio statute is similar to the Florida statute which permits a 
modification of a trust to achieve the grantor's tax objectives. The Florida 
statute provides that an "interested person" can bring an action for this 
type of modification. Interested person is defined under Florida law as 
"any person who may reasonably be expected to be affected by the out
come of the particular proceeding .. . " 

Would Norman be an "interested person" under the Florida statute 
such that he would have standing to bring an action to modify the Trust 
to provide for income tax reimbursement? This author thinks such an 
argument could be made. 

However, if, in this case, Norman had that capability, would this cause 
the Trust to be included in Norman's estate for estate tax purposes, i.e., 
Norman has the power to REQUIRE the trustee to reimburse him for 
income taxes through a modification of the Trust? The answer is not 
clear as this author knows of no case that specifically addresses 
this situation. 

A D V I ( E : When draftjng a pgrantor" trust; confirm that language in the trust includes language that a trust proteaor MAY reimburse the grantor for income taxes or Includes 
provisions to "tum off" grantor trust status. If a rurrent irrevocable grantor trust does not have 0savings" language, then consider decanting or a modifying the trust if the 
appropriate individuals will consent Also analyze the Florida statute tq determine if the statute would help. However, carefully consider the possible adverse estate tax issues. 

Arguing Undue Influence In A Trust Formation? When Are You Barred? 
In Flanzer V. Kaplan, donors, Gloria and Louis Flanzer, husband and 

wife, created an irrevocable philanthropic trust in 2005. Louis died in 
2013 and Gloria died in 2015. 

In November, 2015, daughter, Jan Flanzer("Jan") alleged that dur
ing a period of time from 2001 until Gloria's death, the trustees of the 
philanthropic trust"exploited their confidential relationship" with Gloria 
to eliminate Jan from Gloria's estate planning documents. Jan, however, 
did not file a lawsuit until her mother's death which was 10 years AFTER 
the irrevocable philanthropic trust was created. 

The trust code permits a challenge to the validity of any portion 
of a trust procured by undue influence but the statute of limitations 

("SOL'.') to bring a lawsuit is 4 years for an action founded on fraud. 
WHEN does the 4 year statute begin? Florida law provides that the 
SOL for an action founded on fraud begins on the date in which the 
action was discovered or SHOULD have been discovered with due 
diligence. Thus, Jan argued that the 4 years did not start until she 
knew of the omission. 

The trustees argued that the SOL was 4 years from the creation of 
the irrevocable trust, as the "delayed discovery" language ONLY applies 
to fraud and fraud is not the same action as undue influence. The court 
noted that there was no authority supporting this conclusion and deter
mined that Jan could bring her cause of action. 

A D V I c E : Any time you suspect undue in fluence, discuss the circumstances with an expert in probate or trust iittgation immediately. If you believe your loved ones are 
being abused or exploited then contact Florida Abuse Hotline at 1.800.96-ABUSE (1.800.962.2873). 



Bits & Pieces ... 

our pets 1 •:;My Doodle 

.._ Heather and her American Rottweiler, Roxi, who is 8.5 years old. 

.._ This year Kit welcomed Marty, a 5 year old terrier mix rescue who 
joins big brother, Hank the Chihuahua, who is 11 years old. Most 
recently they rescued Jack, a Chihuahua (not pictured). 

.._ Linda with Teddi Bear, 5 years old and Paddington Bear, 
1.5 years old . 

.._ Kim and her two rescue cats- Jenna, 4 years old 
and Nugget, 1 year old. 

FOLLOW US: 

• Facebook .com/Lin daSuzza nn eGriffin PA 

• lnstagram.com/teddibearlsg 

• Pinterest.com/lawyergriffin 

·Twitter.com - @estateplanhelp 

• Blog : helpwithestateplanning.com 



Our travels .... 
Linda and Kit traveled to Rome, Italy this year for The Real Property, 
Probate & Trust Law Section ofThe Florida Bar Meeting. 

funnies 

kid's Corner 
T Find 10 Differences 

C;m you spot the two identital pictures? 
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Last Minute Thought & Important 2019 Numbers 
1. Review all existing FLP/LLC agreements, and perhaps even other 

planning, in light of recent case law. Even if you are below the 
exemption amounts, the threat of the exemption sunsetting to 
one-half the current amount in 2026, or being changed by future 
legislation, should be considered. Consider amending and re
stating governing documents to remove any voting rights as to 
distributions, liquidations, dissolutions, or amendments to the 
pa rtnersh i p/operati ng agreement. 

2. The gift/estate tax exemption in 2019 is 11.4 million. 

3. The annual gift limitation in 2019 is $15,000 per person. 

4. The GSTI exemption in 2019 is 11.4 million. 

. " 
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Thank you for the last 30 years Here's to another 30! 

You don't have to wait for 
our once-a-year newsletter! 
Now you can get helpful information by subscribing to our blog. 
Go to helpwithestateplanning.com and sign up using your email 
address. Periodically our blog is updated on a wide variety of topics. 
You can also read our past posts on the home page. 

We want to hear from you! -Do you have a suggestion for an article? 
Email heather@lawyergriffin.com to let us know. 

Navigator's are available! 
The Planner's Navigator & The Survivor's Navigator are 

both available now! Purchase in office or on Amazon.com. 

A D V I C E : If Unda Suzzanne Griffln, P.A. is holding your original documents in safekeeping, please be sure to keep our office updated with 
your current address. If you plan to permanently move out of the state of Florida, please con tad our office for information on how you can take 
your original documents with you. 

THIS NEWSLETTER IS PUBLISHED FOR INFORMATIONAL PURPOSES ONLY AND NO LEGAL ADVICE IS INTENDED. EACH CASE IS DIFFERENT. 


