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Dear Friends of the Firm, Linda Griffin & Teddi Bear,  
Kit Van Pelt & Doyle!

This is our firm’s annual newsletter updating your knowledge on various legal issues. I want to 

thank you for your referrals and continuing business.

As always, 2015 has been a busy year. Linda is a member of the executive council of the  

Florida Bar Real Property and Trust Law section (“RPPTL”) and serves as a Vice-Chair of the 

RPPTL, Florida Bar Certification Seminar Committee.  She also continues to volunteer at  

Clearwater Marine Aquarium (“CMA”), is a CMA board member and Chairman of the CMA 

Planned Giving Committee. 

This has also been a busy year for Kit. Kit was selected as one of 50 young lawyers to participate in the 

Wm. Reece Smith, Jr. Leadership Academy and she serves on the Board of Directors of the Pinellas County 

Estate Planning Council and the SPCA of Tampa Bay Planned Advisory Committee.

As you know, we concentrate our practice in the areas of estate planning, wills, revocable and irrevocable trusts, estate tax planning, charitable trusts,  

probate, and trust administration.  Even though we generally do not practice in other areas of law, such as probate and trust litigation, personal injury  

(such as slip and fall, nursing home negligence, wrongful death and medical malpractice), corporations, family law, bankruptcy, elder law, collections,  

criminal law or real estate, PLEASE CONTACT OUR FIRM IF YOU NEED A REFERRAL.

Kit has been here two years in October!  Heather, Christine, and Nancy continue to serve our clients in their excellent manner.  

Teddi Bear, Linda’s chocolate labradoodle, comes to the office every day.  For those of you who remember Honeybear, you can see a tribute to her on our 

website.  Come by and greet Teddi, and, of course, if you are allergic or are not fond of dogs, she will be happy to stay with our staff during your visit.

I hope you find this newsletter helpful.  If you have any questions, then please contact Heather for an appointment.  Currently, Linda sees clients on  

Monday, Wednesday and Thursday and Kit sees clients Monday through Thursday.  The office is open Monday through Thursday 8:30am to 5:00pm  

and is closed on Fridays.  However, if, for any reason, you require a Friday, evening, or weekend appointment, then please let us know.  

For your convenience my firm accepts VISA, MasterCard and Discover.  You can always view our website www.lawyergriffin.com  

for current and new information, subscribe to my blog at helpwithestateplanning.com, or follow us on Facebook and Pinterest.

I hope you have a wonderful Holiday Season!

Sincerely,
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IRS FORM 56 Creates the  
Fiduciary Relationship With  
the IRS …. But What  
Terminates the Relationship?

Generally, the terms of a Will control the disposition of a decedent’s assets at death (unless 

the assets are governed by a trust, a beneficiary designation or a payable on death or another 

similar account). Assume a decedent owns a membership interest in a limited liability company 

(“LLC”) at the time of his or her death. It would appear that the disposition of such an interest 

would be governed by the terms of their Will. Not so fast!

In Blechman v. Estate of Blechman, 160 So. 3d 

152 (Fla. 4th DCA 2015), Bertram Blechman 

(“Bertram”) died, survived by an estranged 

wife of 60 years and 2 children, Robert and 

Cathy. He died owning an interest in Laura 

Investments, LLC, (the “LLC”). In his “pour over” 

Will, Bertram distributed all of his assets from 

his probate estate into his revocable trust. In 

his original trust he never specifically mentioned the LLC. However, Bertram executed a trust 

amendment which provided that 50% of the distributions from the LLC should be placed in 

a trust for his longtime girlfriend, Arlene, to help pay for her living expenses. The balance, or 

residuary, of the trust was to be distributed to Bertram’s children.

Bertram’s children, Robert and Cathy, read the LLC operating agreement which stated that IF 

the LLC interest was NOT distributed under his Will to Bertram’s immediate family, defined as 

“living children and issue of any deceased child”, then the membership interest IMMEDIATELY 

vested in Bertram’s children.  ALL of the LLC interest did not pass DIRECTLY to Bertram’s  

children (even though they were residuary beneficiaries of the trust). Thus, in accordance with 

the LLC operating agreement, the LLC interest was not an asset of Bertram’s probate estate  

and immediately vested in Robert and Cathy.

The court noted that the LLC operating agreement was a contract and not a Will and even 

though the operating agreement contained provisions that related to death it was NOT a  

testamentary devise but a contract. The decedent, by signing the operating agreement,  

created an immediate property interest for his children.

A D V I C E :   Always, always read the terms of the associated corporate, partnership or LLC agreements. Many 
provisions in such agreements may be “boilerplate” but may control how the property is distributed at death.  
Make sure that the distribution is how YOU want it to be distributed. You may be able to amend the agreements  
prior to your death but once you die such agreements are binding on the next generation.

What if the Will and an LLC Operating 
Agreement Conflict? Which Controls?

Many personal representatives (“PR”) do not 
understand the importance of the IRS Form 
56, Notice Concerning Fiduciary Relation-
ship, which notifies the IRS of the name and 
address of the person handling a decedent’s 
affairs.  If one is not filed and the IRS sends 
a Notice of Deficiency (“NOD”) to the last 
known address (which could be the dece-
dent’s home which may have been sold), 
the NOD, and corresponding time limita-
tions to object, is valid even though the PR 
may not have actually received the NOD.  
Therefore, it is important to promptly file 
Form 56 with the IRS.  Until a few of years 
ago, the IRS had a second Form 56 terminat-
ing the relationship, but that form has since 
been deleted from the IRS website.  So how 
does one notify the IRS that the fiduciary 
relationship has been terminated?

Once the estate or trust administration is 
coming to a close and the PR or trustee has 
filed all necessary tax returns, the fiduciary 
relationship needs to be terminated. With-
out notice of termination, the PR may not 
be relieved of any further duties or fiduciary 
liability.  The best practice for terminat-
ing the relationship when the fiduciary 
relationship is over, is to mail the IRS a copy 
of the original Form 56 and write “TERMINA-
TION NOTICE” at the top and write either 
“PERSONAL REPRESENTATIVE HAS BEEN 
DISCHARGED BY COURT” OR “TRUST IS  
TERMINATED” and mail as stated above.  

A D V I C E : If you are a PR, be sure your Advisor 
has filed the Form 56 at the beginning and end of 
your probate and trust administration to protect 
yourself and to ensure proper communications  
with the IRS.
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What is a Trust Advisor  
and Do You Need One?
Many of us have heard of a “trust protector” or “trust advisor”; but what 

do they really do?

Section 736.808(3) of the Florida Trust Code states that the terms of 

a trust may give a person (other than the trustee) power to direct the 

modification of a trust.  This person is often called a “trust protector” 

or a “trust advisor” in the document. Much confusion exists on the 

trust protector’s exposure to liability and whether a trust protector is 

considered a “fiduciary.”  Minassian v. Rachins and Minassian, 152 So. 

3d 719 (Fla. 4th DCA 2014), is the first Florida case to directly address 

the trust protector provision in the Florida Trust code.

Zaven Minassian (“Zaven”) and his wife (“Wife”) created a revocable 

trust for the primary benefit of his Wife and himself.  At Zaven’s death 

in 2010, the trust became irrevocable and at Wife’s death, the Family 

Trust would terminate with monies to be divided into separate trust 

shares for each of Zaven’s children.

The children argued that, as “qualified” beneficiaries under Section 

736.0813 of the Florida Statutes, they were entitled to a trust account-

ing, which they had not received from the trustee.  Wife argued that 

the children did not have standing because the Family Trust “termi-

nated” at Wife’s death and thus, the children were not Family Trust 

beneficiaries and therefore not entitled to a trust accounting.  Wife  

lost her motion to dismiss.

Wife used the provision in the trust providing that Wife could appoint 

a trust protector who amended the trust to clarify that Zaven meant 

to create a new trust after the Wife’s death and that the children only 

shared in the new trust. The court determined the trust protector’s 

amendment was within his powers, the amendment was valid and 

remanded the case to the trial court with such directions.

A D V I C E :   Trust protectors can be useful, especially for dynasty trusts or if you 
want an independent person reviewing actions of the trustee.  Discuss with your  
advisors if you need or want a trust protector.  Remember, trust protectors will want  
to be compensated for the liability that they may face.

Does Anyone Know Your Digital 
Asset Information? Should They?
All of us are well entrenched in the digital world today. We have 
online accounts, passwords, log-ins, online bank accounts, etc. 
Have you ever thought what would happen if you died or if 
you became incapacitated? How many deductions do you have 
electronically taken from your bank account each month? Would 
anyone even know what those electronic debits are for? How 
many times do you bank online?

I recommend that you have all passwords, account numbers, 
credit cards, and personal information SOMEWHERE. Many 
people like the written document. Many, like myself, like to use a 
computer program or app. I use a program called OnePassword. 

The real issue is when you die or become incapacitated. How 
is the agent or personal representative going to gain access to 
your accounts? I have added language in my firm’s documents 
that permit the personal representative or trustee to gain access 
to those documents but the Apples of the world could care less 
what state documents say. Their agreements control. Have you 
ever really read those terms and conditions you have to agree 
to in order to sign up for a Facebook account, a Google account 
or an Apple product? Those contracts are what control those 
products. Nonetheless, I have included language to do the best 
we can under Florida law.

A D V I C E :  Unfortunately there is no perfect answer and there is a lot of 
confusion as to how obtain digital information from digital providers. That is 
why it is CRITICAL you discuss these issues with your attorney and loved ones.  
Let someone know how they can find your passwords, account numbers, etc.
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Portability enables a surviving spouse to take advantage of his or 
her deceased spouse’s unused exemption (“DSUE”) amount. For 
example, if Sue dies and only uses $2 million of her $5.430 million 
exemption amount, Harry, the surviving spouse can “port” over 
Sue’s unused DSUE of $3.430 million for either gifting or estate tax 
purposes. Not only can he use her DSUE, but he would also have  
his own $5.430 million exemption (or whatever exemption is appli-
cable in the year of his death). The Internal Revenue Service (“IRS”) 
has issued regulations regarding portability. Temporary regulations 
were issued on June 28, 2012. Since that time practitioners issued 
comments and suggestions. The new final regulations were issued 
on June 16, 2015.

As the regulations and comments are 53 pages I want to point out  
a few key items:

1. Many practitioners were worried because, if an estate tax return 
electing portability and the DSUE amount was not filed in a timely 
manner, then portability could be lost. Many practitioners and their 
clients have missed the deadlines for filing. There are several regula-
tions that permit late filings under the proper circumstances and it 
was unclear if these regulations would apply to late portability  
elections. These final regulations provide that an extension of time 
will NOT be granted if the estate is otherwise required to file an  
estate tax return (i.e. the estate is over the $5.430 million this year) 
BUT if the gross estate is BELOW the threshold amount, is not  
otherwise required to file a return and the only reason for filing  
the return is to elect portability, relief may be granted.

2. One commentator suggested having a “protective” election if the 
DSUE amount was incorrectly calculated. The IRS did not incorpo-
rate such an election in the final regulations because a recomputed 
DSUE will be available to the decedent’s surviving spouse. Thus, if 
incorrectly calculated because of adjustments, the DSUE amount 
will be allowed.

3. Commentators have suggested a “short form” estate tax return 
when the only reason for filing an estate tax return is to elect the 
DSUE amount. For example, if an estate is well under $5.430 million 
an estate tax return is not otherwise required. If an estate is only 
$400,000 and the surviving spouse wants to use the DSUE amount, 
an estate tax return MUST be filed. Many practitioners and clients 
want a “short form” to save time and expense. Unfortunately, the  
IRS has concluded that “a timely filed, complete and properly  
prepared estate tax return affords the most efficient and admin-
istrable [sic] method of obtaining the information necessary to 
compute and verify the DSUE amount, and the alleged benefits  
to taxpayers from an abbreviated form is far outweighed by the  
anticipated administrative difficulties in administering the  
estate tax.”

4. The final regulations address qualified domestic trusts,  
examinations of tax returns for the DSUE amount calculation after 
the estate tax return statute of limitations has expired, availability  
of the election after a non-spouse citizen becomes a citizen of the 
United States. Applicability of the election and Revenue Procedure 
2001-38 (which they merely state that they are intending to  
provide guidance in an Internal Revenue Bulletin) and other items.

Final Regulations Issued for Portability

A D V I C E :  This is a very complicated area of the law better left to experienced estate tax practitioners. I have highlighted these regulations to advise you of the new 
regulations and the need to discuss their applicability to your situation. Be sure that you discuss this with your advisor especially if you have recently lost your spouse and  
have the ability to elect portability.

RPPTL
Member of ....
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Decanting .... Not Just for Wine
1. The guardianship law has been amended to provide better protection 
for those named as agents under a durable power of attorney. If you are 
named as an agent, then you should be given preference as guardian if 
a guardianship is otherwise required. The new law will NOT immediately 
revoke the agent’s powers IF the agent is the parent, spouse, child or 
grandchild of the individual who is the subject of the guardianship, 
until there is a hearing and motion on the revocation. This new law also 
added a new Section 744.359 to address the abuse, neglect or  
exploitation by a guardian.

2. Certain custodial accounts can be held until age 25 instead of age 21. 
There are some restrictions for estate tax purposes and requirements of 
notice to the minor but this may help in those instances when you do 
not want your child to get all the money at age 18 or 21.

3. Electronic filing of trust accountings is now allowed. Under Florida 
law, a trust accounting is required unless the beneficiary waives the  
accounting. If the accounting is electronically delivered to the bene-
ficiary and the beneficiary does not object within 6 months of such 
delivery, then the beneficiary will be barred from bringing that  
objection in the future. Be sure that you carefully review the accounting 
and immediately discuss any issues you have with your attorney. 

4. A health care surrogate can now act for an individual who is not  
incapacitated. Many individuals want someone to act for them or  
obtain medical information while they are still perfectly able to make 
decisions. Language in the documents should now include “THE 
HEALTH CARE SURROGATE DESIGNATION IS NOT AFFECTED BY MY  
SUBSEQUENT INCAPACITY EXCEPT AS PROVIDED IN CHAPTER 765, 
FLORIDA STATUTES”

5. The Probate Code has been amended to (a) clarify directions on 
whom to collect attorney fees from if there is litigation in the estate,  
(b) provide defenses when the personal representative misleads the 
beneficiaries, (c) address situations when the personal representative 
is not qualified to act and is appointed, and (d) clarify and rewrite the 
Florida estate tax apportionment statute.

A D V I C E :  This new legislation should be reviewed with your attorney to 
be sure that the legislation does or does not affect your current estate planning 
or trust administrations, particularly in the area of health care surrogates and 
trust accountings.

What’s New in 2015?
A trust can be “decanted” from one 

trust to another trust which may  

be helpful to take advantage of  

different administration provisions, 

different beneficiary needs, etc.  

Florida has passed statutes regard-

ing decanting (§ 736.04117).  A recent Florida case, Harrell v. Badger, 

Trustee, 171 So. 3d 764 (Fla. 5th DCA 2015),  interpreted this decanting 

statute in the context of a purported decanting from one trust to a 

“special needs trust” to qualify for Medicaid planning.  

Rita Wilson died with a trust which benefited her son, David Wilson 

(“Wilson”), for his life and, at David’s death, the remaining principal 

would be distributed to his sisters, Joann Harrell (“Harrell”) and  

Barbara Dake (“Dake”).

The attorney for the trustee approached attorneys, Ross & Linda 

Littlefield, with the intent of transferring all trust assets into a special 

needs trust to qualify Wilson for government benefits and in October, 

2007 Wilson signed an agreement to create a sub-account of the Flor-

ida Foundation for Special Needs Trust (“FFSNT”), a pooled trust ad-

ministered by the Littlefields. Mr. Littlefield was the trustee of FFSNT 

and Wilson was the beneficiary of the sub-account.  At Wilson’s death 

any remaining funds in the sub-account would be held in FFSNT and 

used for the beneficiaries of the pooled trust.  Harrell and Dake were 

neither listed anywhere nor noticed of any of these proceedings.

Harrell and Dake sued Badger for breach of fiduciary duty and  

attorney fees and won at the appellate court.  The appellate court 

found that decanting the trust into the FFSNT did not meet the 

requirements of the Florida statute.

In Florida, beneficiaries of the second trust can only include the ben-

eficiaries of the first trust.  FFSNT was never a beneficiary under Rita’s 

trust.  Further, decanting requires notification to all qualified benefi-

ciaries of the first trust, in writing, at least 60 days prior to the date of 

the trustee’s exercise of discretion to invade the principal.  

A D V I C E :   The decanting statute should be carefully reviewed prior to 
attempting to decant any trust.  Usually, decanting is not necessarily to omit  
or change beneficiaries but for administrative provisions or to move the trust  
to a more favorable situs.
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Once a person dies, the Internal Revenue Ser-

vice requires that the designated beneficiary 

(“DB”) of an Individual Retirement Account 

(“IRA”) take minimum required distributions 

(“MRD”) from the IRA each year. You can take 

more than the MRD but you MUST take at 

least the MRD.

Any distribution from a decedent’s IRA is 

generally taxable when the DB receives the 

distribution. Thus, if you can extend the time 

over which the DB takes distributions, then the 

income taxes can be spread over such time.

Assume Linda has an IRA of $300,000 and she 

dies and names her son, Mortimer, the DB. 

Mortimer could take the entire $300,000 at 

one time and pay income tax on the $300,000 

distribution. However, if Mortimer is only 

20 years old and can elect, he could take 

distributions over his life expectancy, which, 

at 20 years old, is 63 years (according to the 

IRS single life table). Thus, he would only have 

to take $300,000 divided by 63 or $4,761 (the 

MRD) distribution in the first year. After the 

first year the divisor would be reduced by 1. 

Meanwhile, the growth in the IRA would be 

tax free until Mortimer depleted the IRA.

Suppose Linda creates a trust which benefits 

Mortimer as well as other beneficiaries. If 

Linda names the trust the beneficiary of the 

IRA, then the planning gets quite compli-

cated. For Mortimer to use his life expectancy 

to take distributions through the trust, the 

trust must meet stringent conditions and 

qualify as a “see through” trust. The IRS has to 

“see through” the trust and find an individual 

beneficiary for whom to take the life expec-

tancy. If there are other beneficiaries of the 

trust who are older than Mortimer then the 

IRS may look at the oldest person’s life expec-

tancy and not Mortimer’s life expectancy.

There are 2 types of qualifying trusts, an 

accumulation trust and a conduit trust. An 

accumulation trust is a trust in which IRA 

distributions payable to the trust can be 

accumulated by the trustee. For example, 

Linda’s trust could provide that trust assets 

are held for Mortimer’s health, education, 

maintenance and support and then distribut-

ed to Mortimer when he reaches age 40. In an 

accumulation trust the IRS takes into account 

ALL possible individual trust beneficiaries and 

uses the oldest individual’s life expectancy to 

calculate the MRD. If, for example, an uncle is 

also a remainder beneficiary of the trust, the 

uncle’s life expectancy, instead of Mortimer’s 

life expectancy, may be used which would 

reduce the time of tax free deferral.

A conduit trust REQUIRES that ANY distribu-

tion from the IRA payable to the trust MUST 

be paid by the trustee directly to Mortimer. 

The life expectancies of other beneficia-

ries are not considered and Mortimer’s life 

expectancy can be used. The downside is that 

Mortimer gets the money and if he is a spend-

thrift or cannot manage money the trustee 

has no choice about the distribution.

Which one is better? It depends … on your 

goals, your desires for your children or other 

beneficiaries, the likelihood of creditor issues, 

the likelihood of divorces and spouses, etc.

A D V I C E :  This is NOT an area to take lightly. If 

you are considering making a trust a beneficiary of 

an IRA, obtain competent counsel. DO NOT just sign 

a beneficiary designation and make the trust the 

beneficiary. The results could be disastrous and require 

a payout over a substantially shorter period than what 

you intended.

Should Your Trust Be a Beneficiary of an IRA?

L I N D A ’ S  W O R D  O F  T H E  W E E K  [as seen on her blog]

Laches: In litigation the person asserting laches is stating that the opposing party has “slept on its rights,” and that, as a result of this 

delay, witnesses and/or evidence may have been lost or no longer available, and circumstances have changed such that it is no longer 

proper to grant the original claim. Thus, failure to assert one’s rights in a timely manner can result in a claim being barred by laches.
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If assets are distributed outright to minors then, under Statute 

744.3021, a minor guardianship is necessary. Instead of a guardianship, 

I advise setting up a trust for these minors so a trustee can distribute 

assets to the minors over their lifetimes or at certain ages. Can you do 

the same with homestead? Unfortunately, in the majority of instances, 

NO! Further, the minors MUST receive the homestead at age 18!

Under Section 4 (c), Article X of the Florida Constitution, if an owner of 

homestead is not survived by a spouse and is survived by ANY minor 

child, then the owner can only devise the homestead to the owner’s 

children.  If, however, there is a surviving spouse, the homestead can 

be devised life estate to spouse and remainder to the owner’s children. 

For example if both Sheila and Joe have died, the homestead can only 

be devised to their minor children, Amanda and Dakota, pursuant to 

the Constitution and Section 732.401 of the Florida Statutes and  

Section 732.103 of the Florida Statutes.

Because the devise is outright to Amanda and Dakota, a minor 

guardianship is necessary and the guardianship ends at age 18 at 

which time the minor child receives their share of the homestead. In 

most cases this works because the parents have named a guardian 

and know that someone will be “overseeing” the homestead until the 

minor reaches age 18.

What if the minor is already showing signs of being a spendthrift or a 

drug addict? DOESN’T MATTER. The homestead MUST be distributed 

to the minor if the owner dies with a minor child AND the homestead 

MUST be devised to ALL the children. Thus, even if you have a wonder-

ful minor and a drug addicted older sibling, the older sibling would 

receive a portion of the homestead.

Unfortunately, currently there is no provision permitting a minor’s 

share of the homestead to continue in a trust, only making it avail-

able to the minor when they reach certain ages. I have worked with a 

guardianship attorney petitioning the court to keep the homestead 

proceeds in a trust under Section 744.441(19) of the Florida Statutes 

for estate, gift and other income tax planning and other estate  

planning. This legal proceeding is expensive and time consuming but 

it may be available for a minor child.

Suppose Joe and Sheila had divorced prior to Sheila’s death, Sheila 

owned the homestead in her name alone, and her ex-spouse, Joe, 

survived Sheila? What happens? Joe, the biological parent, will be 

handling the homestead in the guardianship. This is true no matter 

how much Sheila dislikes Joe.  (How many spouses even like their 

ex-spouse, much less trust them with money or a homestead?) I have 

provided in my documents names of alternative guardians of the 

homestead, but it is highly unlikely that a biological parent will be 

denied the guardianship, unless extenuating circumstances exist  

such as a drug problem of his or her own.

What can a person do before they die? Section 732.4017 of the Florida 

Statutes  was enacted to enable individuals to transfer their home-

stead into a trust BEFORE they die to avoid some of the homestead 

restrictions but the provisions of the trust have to track the statute 

exactly and there are no court cases confirming that this statutory 

trust will avoid or alleviate the minor homestead issue. If, however, the 

homestead is valuable enough, this statute needs to be considered.

A D V I C E :  ANYTIME you are dealing with homestead, pay particular attention! 
Discuss thoroughly with your attorney the homestead issues and how you want the 
homestead distributed. Understand the repercussions if you have minor children and 
how you may want to alleviate the issue or deal with the issue.

Minors and Homestead … Don’t Mix Well!
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The divorce process is a very stressful time, so it is understandable 

if revisions of estate planning documents are not considered and 

“fall between the cracks”. Fortunately, Sections 732.507(2) (for wills), 

736.1105 (for trusts), and 732.703 (beneficiary designations of certain 

assets) of the Florida Statutes provide help when the decedent does 

NOT want  to benefit the ex-spouse. However, there are still instances 

which can create litigation. An example is the following recent case.

In Carroll v. Israelson, 169 So. 3d 239 (Fla. 4th DCA 2015), Tom Carroll 

passed away with no children. His Will provided for his wife, Wendy. 

Upon Wendy’s death, or his death if he survived Wendy, his assets 

would be distributed to Wendy’s Family trust created under Wendy’s 

Revocable Trust. Wendy’s niece and nephew are the beneficiaries of 

Wendy’s Family Trust.

Prior to Tom’s death,  Tom and Wendy divorced. The marital settle-

ment agreement provided that Wendy retain all of the assets held in 

her revocable trust and the marital home. Tom received all accounts in 

his name, together with other payments. Tom and Wendy waived any 

rights to each other’s estate.

Tom had not changed his documents after the divorce.  Tom’s mother, 

Helen, was Tom’s sole intestate heir. Even though Section 732.507(2) 

of the Florida Statutes provides that the divorce makes any distribu-

tions to an ex-spouse void, Wendy argued that the Tom’s devise to 

her Family Trust was valid and that Tom intended that Wendy’s niece 

and nephew should benefit from the distribution of Tom’s assets to 

Wendy’s Family Trust.

Helen argued that while Wendy’s revocable trust was in existence  

at the time of Tom’s death, the Family Trust was not even in existence 

at Tom’s death and, pursuant to Section 732.507(2) of the Florida  

Statutes, Wendy was deemed to have predeceased Tom and that 

Helen should inherit by intestacy.

The lower court engaged a “legal fiction” that, because Wendy  

was “deemed” to have predeceased Tom pursuant to Section 

732.507(2) of the Florida Statutes, the Family Trust was created  

to benefit Wendy’s niece and nephew.

The appellate court determined that Section 732.507(2) of the Florida 

Statutes provides that ANY provision of a Will executed by a married 

person that AFFECTS the spouse of that person shall become void 

upon divorce. The court determined that to “affect” a spouse does not 

mean it has to have a direct pecuniary benefit. If the provision is void  

it is a nullity. Thus, ALL provisions relating to Wendy were void.

The appellate court opined “[t]he circuit court used the fiction of 

Wendy’s death to green light the rewriting of Wendy’s trust documents 

after Tom’s death. However, Section 732.507(2) becomes operative on 

the date of dissolution, so it does not allow for such post-death legal 

gymnastics to manipulate the issue of whether a will provision  

“affects” the former spouse.”

A D V I C E :  These “legal gymnastics” could have been avoided if Tom’s will had 

been changed. The cost of the codicil or a new will certainly would have been cheaper 

than this litigation. Any time you are headed toward a family lawyer for a divorce do 

not forget this part of the divorce. 

Divorce … Don’t Forget to Change  
Your Estate Planning Documents!
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On June 26, 2015, in Obergefell v. Hodges, 576 US ____ (2015), the United State Supreme Court 

held that the Fourteenth Amendment requires a state to license a marriage between two 

people of the same sex and to recognize a marriage between two people of the same sex when 

their marriage was lawfully licensed and performed out of the state. While the results in the 

case were anticipated, its effects on many issues are not yet clear.

If you are in a same sex relationship and intend on getting married, are married or have lost a 

same sex spouse to death in the past, there are many questions that remain unresolved. It is 

clear that resolutions of these questions will take some time for the courts and the government 

agencies to determine. Just a few of the issues are as follows:

1.  If you have a same sex spouse that 

has died in the past are you entitled 

to social security benefits offered to 

surviving spouses?

2.  What about the estate taxes that  

may have been alleviated if the  

spouse could have taken the  

marital deduction?

3.  What about the IRA that named a same sex spouse as a beneficiary and such spouse did not 
get to use the favorable tax spousal rollover provisions?

3.  What if you owned a Florida homestead with a same sex spouse and Florida, not recognizing 
same sex marriages, did not provide homestead protection at the death of the first to die?

4.  What about the rights of minor children in a Florida homestead?

5.  What about the restrictions on descent and devise of Florida homestead?

A D V I C E :  As you can see while many applaud this decision, there are MANY areas of confusion and lack of clarity 
as to how this decision affects actions and planning that have occurred in the past. If you are in a same sex relation-
ship and plan on getting married, consult with an attorney first to determine the effect of marriage on different areas 
of law.  You may want to consider a prenuptial agreement (or post-nuptial agreement if you are already married). 
If you have a same sex spouse who has passed away, then you should consult your attorney to see if you have rights 
that may be asserted now. 

United States Supreme Court Case 
Makes Landmark DecisionIn the past, when the estate tax appli-

cable exclusion amount (“AEA”) was $3.5 
million or less, attorneys generally drafted 
2 separate trusts for their married clients 
so that each client could take advantage 
of EACH of their AEA. Now that portability 
is available, many clients are disenchant-
ed with the complexity of 2 separate 
trusts and the problems with separate 
ownership, especially when they are  
used to owning everything jointly.

Consequently, a lot of clients are  
considering a joint trust. 

If you consider preparing a joint trust, 
then the following are some items to  
consider (this is NOT an exhaustive list): 

1.  Loss of the asset protection of tenants 
by the entireties (TBE). 

2.  Homestead should NOT be transferred 
into a trust except under VERY unique 
circumstances.

3.  Retitling assets into the name of the 
joint trust. 

4.  You have to be sure that all assets are 
transferred FROM the separate trust(s) 
into the joint trust. 

5.  Review the title of real estate.

6.  Don’t revoke the separate trust until 
you are absolutely sure that all assets 
have been properly retitled.

7.  Review life insurance, annuity and retire-
ment plan beneficiary designations.

A D V I C E :  Now is the time to reconsider your 
estate planning documents in light of the new 
AEA. Of course we don’t know what will happen 
in the future with the tax changes and if you get 
rid of the separate trust and Congress LOWERS 
the AEA you may be back at square one starting 
all over again. 

Separate or Joint Trust?
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TeddiBear Says . . .
Always remember that  
dogs wag their tails  
with their hearts!

F O L L O W  U S :
•  F a c e b o o k . c o m / L i n d a S u z z a n n e G r i f f i n PA
•  I n s t a g r a m . c o m / t e d d i b e a r l s g
•  P i n t e r e s t . c o m / l a w y e r g r i f f i n
•  Tw i t t e r. c o m  –  @ e s t a t e p l a n h e l p
•  B l o g :  h e l p w i t h e s t a t e p l a n n i n g . c o m

F u n  C l e a r w a t e r 
F a c t s :

➧ Capitol/Royalty Theatre 
opened in 1921

➧ In 1911, the city of Clearwater 
witnessed a vast population 
increase as well as acquiring  
telephones, electricity, paved 

streets, and an ice factory.

➧ Home to Clearwater Jazz Holiday & 
Clearwater Marine Aquarium Field Trip ....

Team LSG was fortunate to get a tour of the USF Marine Science and Marine Mammal Research Program, 
in August.  What a wonderful program for our marine animals and right in our own backyard!

Bits & Pieces . . . 
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Ring in the New Year ...
If you are an existing client and need to update your Advanced Directives (Durable Power of Attorney,  

Designation of Health Care Surrogate, Living Will), call before Dec. 16th, 2015 to make an appointment in 2016  

and receive a 20% discount on your Advanced Directives. Ask for Heather and mention this special.

Double Chocolate Dipped Shortbread Cookies
1 package Highlanders Shortbread Cookies

8 (1-ounce) squares chocolate bark, melted

2 (1-ounce) squares white chocolate bark, melted

Dip cookies into melted chocolate bark; place on wax paper and let dry  
completely. Drizzle white chocolate evenly over cookies; let dry completely. Makes 9 cookies.
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THIS NEWSLETTER IS PUBLISHED FOR INFORMATIONAL PURPOSES ONLY AND NO LEGAL ADVICE IS INTENDED. EACH CASE IS DIFFERENT.

You don’t have to wait for  
our once-a-year newsletter! 
Now you can get helpful information by subscribing to our blog. 

Go to helpwithestateplanning.com and sign up using your email 

address. Periodically our blog is updated on a wide variety of topics. 

You can also read our past posts on the home page.

We want to hear from you!

A Few Last Thoughts . . .

A D V I C E :   If Linda Suzzanne Griffin, P.A. is holding your original documents in our safekeeping, please be sure to keep our office updated with your current address. 
If you plan to permanently move out of the state of Florida, please contact our office for information on how you can take your original documents with you.

M I S S I o n  S T A T E M E n T
To honor God by being of maximum service to our fellow man by providing  

legal services with wisdom, integrity, professionalism and excellence.

H o L I d A Y  o F F I c e  S c H e d U L e :
Nov. 25th: closed at 12:00 noon,  
Nov. 26th: closed for Thanksgiving,  
dec. 24th: closed at 12:00 noon,  
dec. 25th - Jan. 1st: closed  
for christmas through  
New Year’s Holiday.

Have a Blessed and 
Healthy Holiday Season!  

1455 Court Street  •  Clearwater, FL 33756

Phone: (727) 449-9800  •  Fax: (727) 446-2748

Email: linda@lawyergriffin.com

PRESORTED
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TAMPA, FL
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PRESORTED
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Linda has published  
her book!! 
The Survivor’s Navigator:  

A practical guide for dealing  

with the death of a loved  

one in Florida is a now 

available for purchase in  

our office or on  

Amazon.com.

Do you have a suggestion for an article?  

Email heather@lawyergriffin.com to let us know.


